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Silicon Valley Clean Energy Authority 

Board of Directors Meeting 

Wednesday, August 14, 2019 

7:00 pm 

 

Cupertino Community Hall 

10350 Torre Avenue 

Cupertino, CA 
 

DRAFT MINUTES 
 
Call to Order 
 
Chair Abe-Koga called the meeting to order at 7:06 p.m.  
 
Roll Call 
 
Present: 
Chair Margaret Abe-Koga, City of Mountain View 
Vice Chair Howard Miller, City of Saratoga 
Director Javed Ellahie, City of Monte Sereno  
Director Marico Sayoc, Town of Los Gatos  
Director Nancy Smith, City of Sunnyvale 
Director Rod Sinks, City of Cupertino 
Director Courtenay Corrigan, Town of Los Altos Hills 
Director Susan Ellenberg, County of Santa Clara  
Alternate Director Anthony Eulo, City of Morgan Hill  
 
 
Absent: 
Director Jeannie Bruins, City of Los Altos 
Director Bob Nuñez, City of Milpitas 
Director Liz Gibbons, City of Campbell  
Director Fred Tovar, City of Gilroy 
 
Public Comment on Matters Not Listed on the Agenda 
No speakers. 
 
Consent Calendar 

 
Chair Abe-Koga opened public comment for those wishing to pull an item from the consent calendar. 
No speakers. 
Chair Abe-Koga closed public comment for those wishing to pull an item from the consent calendar. 
 
MOTION: Director Ellenberg moved and Alternate Director Eulo seconded the motion to approve the 
Consent Calendar. 
 
The motion carried unanimously with Directors Bruins, Gibbons, Nuñez and Tovar absent.  
 

1a) Approve Minutes of the June 12, 2019, Board of Directors Meeting 
1b) Receive May and June 2019 Treasurer Reports 
1c) Approve Human Resources Policy 5, Paid Time Off Cash-Out Option Policy 

1d) Receive Rate Update Effective August 1, 2019 
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1e) Adopt Resolution to Authorize the Chief Executive Officer to Execute Master Agreements with 
NRG Power Marketing, LLC, Wellhead Power Exchange, LLC, and DTE Energy Trading, Inc. 
and to Amend Approved Master Agreement with TransAlta Energy Marketing (US) Inc. 

1f)  Approve Time Extension and Authorize Chief Executive Officer to Execute Second 
Amendment to Agreement with Calpine Energy Solutions, LLC 

1g) Authorize the Chief Executive Officer to Execute Agreement with Richards, Watson & Gershon 
for Legal Services 

1h) Authorize the Chief Executive Officer to Execute Amended Agreement Increasing the Not-to-
Exceed Amount for Accounting Services with Maher Accountancy 

1i) Receive Decarbonization Programs Update 
1j) Executive Committee Report 
1k) Audit Committee Report 
 

Regular Calendar 
  
 
2) CEO Report (Discussion) 
 
CEO Girish Balachandran introduced the item by addressing the materials at the dais, and initiated a 
sparkling cider toast for SVCE’s California Energy Commission award of $6 million grant money for 
electric vehicle charging structures. CEO Balachandran introduced new SVCE staff members Community 
Outreach Specialist Colleen McCamy, and Associate Data Analyst Rebecca Fang; both provided brief 
comments. CEO Balachandran provided brief comments on the Regulatory and Legislative Update 
included in the CEO report. 
 
Chair Abe-Koga opened public comment. 
No speakers. 
Chair Abe-Koga closed public comment. 
 
3) Approve 2020 Time-of-Use Rate Transition for Residential Customers (Action) 

Director of Account Services and Community Relations Don Bray presented a PowerPoint presentation 
and responded to Board member questions.  
 
Chair Abe-Koga opened public comment. 
Bruce Karney, Mountain View resident, commented on the time-of-use rate program proposal and 
questioned if the PG&E modeling tool that predicts cost will be accurate for solar customers without 
storage the same way it is for people who do not have solar. Karney commented his belief that the E1 
rate category will go away.  
 
Director of Account Services and Community Relations Bray responded to Karney’s inquiry regarding the 
PG&E modeling tool.  
 
Chair Abe-Koga closed public comment. 
 
Director Ellahie requested information on cost savings during the time of day affecting the duck curve. 
 
MOTION: Director Corrigan moved and Director Sinks seconded the motion to confirm SVCE’s 
participation in the Time-of-Use Transition as of October 1, 2020, and confirm that SVCE will offer bill 
protection for the first 12 months following implementation. 
 
The motion carried unanimously with Directors Bruins, Gibbons, Nuñez, and Tovar absent. 
 
 
4) Proposed FY 19-20 Operating Budget (Discussion) 
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Director of Finance and Administration Don Eckert presented a PowerPoint presentation and responded 
to Board member questions. 
 
Chair Abe-Koga opened public comment. 
No speakers. 
Chair Abe-Koga closed public comment. 
 
Chair Abe-Koga left the meeting at 8:15 p.m. and Vice Chair Miller presided over the remainder of the 
meeting. 
 
Board members discussed the reserves target and Alternate Director Eulo cautioned against building too 
much reserve; CEO Balachandran noted a discussion would be brought back to the Board in the first 
quarter of 2020. Director Sinks requested staff help the Board understand the impact some actions have 
and how quickly reserves could disappear. 
 
Vice Chair Miller summarized comments from the Board which included the following: 
 
1. Human Resources Parameters 
A need for on-site; 
Market based element; 
Discussion of benefits, pay, reviewing SVCE’s policies, help in hiring, and diversity; and, 
Feeling the organization is big enough, SVCE probably needs more focus and attention in the HR 
professions. 
 
2. Account services 
The Board fully understands there is a big goal on direct access (DA), but the Board would like some 
money/time introspection into marketing and other opportunities in addition to DA. 
 
3. Request for Cost/Margin of service of residential versus commercial customers (introspection) 
 
4. Reserves 
Request for more discussion about how SVCE is going to tail off of budget reserve growth; 
The organization is under a lot of unknowns and board members would feel more comfortable with money 
in the bank; and,  
Suggestions for the 2020-21 budget cycle about potentially buying a building, more programs, and taking 
less money from customers. 
 
 
5) Reach Codes Update (Discussion) 

 
Director of Decarbonization and Grid Innovation Programs Aimee Bailey and Account Services Manager 
John Supp presented a PowerPoint presentation; staff responded to Board member questions. 
 
Vice Chair Miller opened public comment. 
Bruce Karney, Carbon Free Mountain View, commented on the organizations which he is a member of, 
and noted they would be interested in helping with the support of implementation of reach codes in 
member agencies. Karney suggested staff work as closely and communicate as frequently as possible 
with activist groups. Karney announced a meeting at the Quinlan Center in Cupertino of the Youth 
Climate Activists, and encouraged board members to attend. 
 
Bryan Mekechuk, resident of Monte Sereno, provided feedback on what was said at the Monte Sereno 
council meeting, volunteered to help with outreach to other member agencies, and encouraged board 
members engage and involve youth commissions. 
 
Vice Chair Miller closed public comment. 
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Vice Chair Miller summarized Board comments that Directors are doing what they can in terms of 
engagement, and staff is doing an exceptional job in helping member agencies. 
 
6) Finance and Administration Committee Report (Discussion) 

 
Vice Chair Miller reported the Finance and Administration Committee met and discussed the proposed FY 
2019-20 Operating Budget, discussed Human Resources Policy 5, Paid Time Off Cash-Out Option 
Policy, and expansion of the legal services contract. The next Finance and Administration Committee is 
scheduled for September 3rd. 
 
Vice Chair Miller opened public comment. 
No speakers. 
Vice Chair Miller closed public comment. 
 
7) Legislative Ad Hoc Committee Report (Discussion) 
 
Director Sinks reported the Legislative Ad Hoc Committee met July 9th to discuss priority bills and recent 
events in the 2019 legislative session. July 12th was the start of summer recess and the deadline for bills 
to pass through the required policy committees in the second house. Bills under discussion included 
those considering centralized procurement, such as AB 56, as well as bills touching on Integrated 
Resource Planning, the CCA Code of Conduct, defining the Provider of Last Resort and Diversity in CCA 
procurement. Committee members reviewed the progress of bills of interest and thanked those who 
contacted Senator Jerry Hill for his opposition vote on AB 56.  The Legislative Ad Hoc committee will 
reconvene on August 27th to plan for the remainder of the session, which ends September 13th. 
 
 
Board Member Announcements and Direction on Future Agenda Items 
 
Director Ellahie announced SVCE Accounts Manager John Supp would be presenting on reach codes 
October 2, 2019 at  7:30 a.m. at the Los Gatos morning rotary. Director Ellahie announced the Los Gatos 
Rotary Claws for Cause fundraiser September 7th at the Los Gatos Lodge and encouraged anyone who 
may be interested in attending contact him for details. 
 
Alternate Director Eulo invited Board members to cook with induction cooktops, and shared his 
experience. 
 
Director Corrigan commented the difficulty in finding a large induction cooktop. 
 
Director Smith announced the Sunnyvale City Council approved Sunnyvale’s Climate Action Plan 2.0. 
Director Smith shared highlights of the plan, and noted she would send a link of the final version through 
staff. 
 
Adjourn 
 
Chair Abe-Koga adjourned the meeting at 9:25 p.m. 
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Silicon Valley Clean Energy Authority 

Board of Directors Special Meeting 

Wednesday, August 14, 2019 

5:30 pm 

 

Cupertino Community Hall 

10350 Torre Avenue 

Cupertino, CA 
 

DRAFT MINUTES 
 
Call to Order 
 
Chair Abe-Koga called the meeting to order at 5:32 p.m.  
 
Roll Call 
 
Present: 
Chair Margaret Abe-Koga, City of Mountain View 
Vice Chair Howard Miller, City of Saratoga 
Director Javed Ellahie, City of Monte Sereno  
Director Marico Sayoc, Town of Los Gatos  
Director Nancy Smith, City of Sunnyvale 
Director Rod Sinks, City of Cupertino 
Director Courtenay Corrigan, Town of Los Altos Hills 
Director Jeannie Bruins, City of Los Altos (participating by teleconference from 1711 Larkellen Lane  
Los Altos, CA 94024) 
Director Susan Ellenberg, County of Santa Clara  
Director Yvonne Martinez Beltran, City of Morgan Hill (participating by teleconference from 17295 
Markross Ct, Morgan Hill, CA 95037) 
 
 
Absent: 
Director Liz Gibbons, City of Campbell 
Director Bob Nuñez, City of Milpitas 
Director Fred Tovar, City of Gilroy 
 
 
Public Comment on Matters Not Listed on the Agenda 
No speakers. 
 
Public Comment on Closed Session 
No speakers. 
 
The Board convened to Closed Session in the Community Hall Kitchen at 5:34 p.m. 
 
Convene to Closed Session (Community Hall Kitchen) 
Public Employee Performance Evaluation 
Title: Chief Executive Officer 
 
Conference with Labor Negotiator  
Agency Representative: Margaret Abe-Koga, Chair, Board of Directors 
Unrepresented Employee: Chief Executive Officer 
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Conference with Legal Counsel – Existing Litigation 
Government Code Section 54956.9(d)(1) 
Name of Case:  In re Pacific Gas and Electric Company, Debtor, United States Bankruptcy Court, 
Northern District of California, San Francisco Division, Case No. 19-30088 
 
Director Martinez Beltran joined the meeting via teleconference during closed session. 
 
Director Corrigan arrived at 5:46 p.m. 
 
The Board returned to the Council Chambers at 7:02 p.m. with Directors Gibbons, Nuñez and Tovar 
absent. 

 
Report from Closed Session 
No report. 

 
Adjourn 
Chair Abe-Koga called the regular board meeting to order immediately following the Board’s return from 
closed session at 7:06 p.m.  
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Board of Directors
Silicon Valley Clean Energy Authority

Management is responsible for the accompanying financial statements of Silicon Valley Clean
Energy Authority (a California Joint Powers Authority) which comprise the statement of net
position as of July 31, 2019, and the related statement of revenues, expenses, and changes in net
position, and the statement of cash flows for the period then ended in accordance with
accounting principles generally accepted in the United States of America. We have performed a
compilation engagement in accordance with Statements on Standards for Accounting and
Review Services promulgated by the Accounting and Review Services Committee of the
AICPA. We did not audit or review the accompanying statements nor were we required to
perform any procedures to verify the accuracy or completeness of the information provided by
management. Accordingly, we do not express an opinion, conclusion, nor provide any assurance
on these financial statements.

Management has elected to omit substantially all of the note disclosures required by accounting
principles generally accepted in the United States of America in these interim financial
statements. Silicon Valley Clean Energy Authority’s annual audited financial statements include
the note disclosures omitted from these interim statements. If the omitted disclosures were
included in these financial statements, they might influence the user’s conclusions about the
Authority’s financial position, results of operations, and cash flows. Accordingly, these financial
statements are not designed for those who are not informed about such matters.
We are not independent with respect to the Authority because we performed certain accounting
services that impaired our independence.

San Rafael, CA
September 3, 2019

TEL 415.459.1249
4I5-459 - 5406
www.mahercpa.com

FAX
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SILICON VALLEY CLEAN ENERGY AUTHORITY
Financial Statement Highlights ($ in 000's)

Financial Highlights for the month of July 2019:
Note: SVCE is expected to finish the year well ahead of budget due to favorable rate changes and lower than budgeted power supply cost.

SVCE operations resulted in a positive change in net position for the month of $9.5 million and year-to-date change in net position of $39.9 million.
July revenue of $30.7 million accounted for 359 GWh in net retail consumption.
Year-to-date operating margin is $48.4 million and $14.4 million above budget.
SVCE is above the minimum cash reserve target with 133 expense coverage days and is financially stable.

Retail GWh sales for the month were 6 GWh above budget.
Year-to-date energy sales are on target.
July weather was normal compared to the 15-year average.

Power Supply costs are 7% below budget year-to-date.
Power supply costs for the month were on target for the month.
Joint Long-Term PPA RFO was issued in May from SVCE and MBCP. A short-list of suppliers was selected by July.
Favorable adjustments for December through March power supply costs were recognized based on updated settlements from CAISO.

Decarbonization and Grid Innovations

>

o
o
o

>

o
o

>

o
o
o

>

The Programs Roadmap was approved by the Board of Directors in December 2018.
The Board has approved ~$3 million of project specific budgets for Programs.
Programs continue to ramp up.

o
o
o

Investing/Financing>

SVCE currently has a $35 million line of credit.
SVCE is investing ~90% of available funds with a year-to-date return of $1.0 million.

o
o

Amended
BudgetChange in Net Position Oct Nov Dec Jan Feb Mar Apr May June July Aug Sept Total

Actual 8,092 953 1,947 (4,819) (523) 4,026 4,650 7,917 8,186 9,449 39,877 29,584

Amended
BudgetPower Supply Costs Apr May July SeptOct Nov Dec Jan Feb Mar June Aug Total

Energy & REC's
Capacity
CAISO Charges
NEM Expense
Charge/Credit (IST/Net Rev)

14,735 13,930 12,890
1,082

18,224
1,554
1,768

(287)
2,064

14,103
1,596

12,080
1,308

(804)

12,019
1,484

(1,036)
(154)

14,084
1,620

16,003
2,053

16,653
2,738

144,721
15,332

4,068
985 912
798 1,043 438 917 280 654 10
74 (82) (242)

3,383
(146) (81) 260 324 585 251

569 1,089 497 516 455 809 2,045 309 11,736
Net Power Costs 17,161 16,892 17,551 23,323 16,968 13,019 12,769 17,053 21,079 20,295 176,108 234,330

Amended
BudgetOther Oct Nov Dec Jan Feb Mar Apr May June July Aug Sept Total

Capital Expenditures
Energy Programs

2 6 7 3 20 2001 1
37 3 1 3 16 59 71 74 36 300 5,640

Amended
BudgetLoad Statistics - GWh Oct Nov Dec Jan Feb Mar Apr May June July Aug Sept Total

Retail Sales Actual
Retail Sales Budget

323 318 354 336 299 311 307 305 347 359 3,259
3,936323 318 354 336 322 302 308 310 328 353 345 337 3,936



3 

 

   
 

 

  
 

  
 

Working Capital $118,025,722

Current Ratio 4.2                    

Operating Margin 22%

Expense Coverage Days 133                   

Expense Coverage Days with LOC 176                   

Long-Term Debt $0

Total Accounts 271,097            

Opt-Out Accounts (July) 39                     

Opt-Up Accounts (July) 9                       

Other Statistics and Ratios

Item 1c

July 2019 Treasurer Report
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Current Assets

  Cash & Cash Equivalents 101,108,295$         

  Accounts Receivable, net of allowance 23,716,782             

  Accrued Revenue 19,159,916             

  Other Receivables 248,762                 

  Prepaid Expenses 3,012,101               

  Deposits 2,255,634               

  Restricted cash - lockbox 5,000,000               

Total Current Assets 154,501,490           

Noncurrent assets

  Capital assets, net of depreciation 156,476                 

  Deposits 129,060                 

Total Noncurrent Assets 285,536                 

Total Assets 154,787,026           

Current Liabilities

  Accounts Payable 674,096                 

  Accrued Cost of Electricity 34,188,169             

  Accrued Payroll & Benefits 302,742                 

  Other accrued liabilities 360,020                 

  User Taxes and Energy Surcharges due to other gov'ts 922,421                 

  Supplier Security Deposits 28,320                   

Total Current Liabilities 36,475,768             

Net investment in capital assets 156,476                 

Restricted for security collateral 5,000,000               

Unrestricted (deficit) 113,154,782           

  Total Net Position 118,311,258$         

NET POSITION

SILICON VALLEY CLEAN ENERGY AUTHORITY

STATEMENT OF NET POSITION

As of July 31, 2019

ASSETS

LIABILITIES

Item 1c
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OPERATING REVENUES

  Electricity Sales, Net 223,735,368$   

  GreenPrime electricity premium 786,769           

TOTAL OPERATING REVENUES 224,522,137     

OPERATING EXPENSES

  Cost of Electricity 176,108,397     

  Staff Compensation and benefits 2,734,501        

  Data Management 2,849,240        

  Service Fees - PG&E 960,612           

  Consultants and Other Professional Fees 1,222,170        

  Legal 342,068           

  Communications & Noticing 365,210           

  General & Administrative 830,072           

  Depreciation 42,002             

TOTAL OPERATING EXPENSES 185,454,272     

    OPERATING INCOME(LOSS) 39,067,865      

NONOPERATING REVENUES (EXPENSES)

  Interest Income 933,769           

  Financing costs (129,096)          

TOTAL NONOPERATING EXPENSES 804,673           

CHANGE IN NET POSITION 39,876,538      

  Net Position at beginning of period 78,434,720      

  Net Position at end of period 118,311,258$   

STATEMENT OF REVENUES, EXPENSES

October 1, 2018 through July 31, 2019

AND CHANGES IN NET POSITION

Item 1c
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CASH FLOWS FROM OPERATING ACTIVITIES

  Receipts from electricity sales 222,255,469$   

  Receipts from wholesale sales 579,940           

  Supplier security deposits 28,320             

  Tax and surcharge receipts from customers 4,278,954        

  Energy settlements received 5,794,370        

  Deposits and collateral received 13,558,737      

  Payments to purchase electricity (183,934,004)   

  Payments for staff compensation and benefits (2,699,465)       

  Payments for data manager fees (2,857,771)       

  Payments for PG&E service fees (862,995)          

  Payments for consultants and other professional services (1,190,588)       

  Payments for legal fees (329,144)          

  Payments for communications and noticing (398,613)          

  Payments for general and administrative (1,051,386)       

  Payments of deposits and collateral (1,758,101)       

  Return of security deposits to suppliers (585,000)          

  Tax and surcharge payments to other governments (4,394,440)       

Net cash provided (used) by operating activities 46,434,283      

CASH FLOWS FROM NON-CAPITAL FINANCING ACTIVITIES

  Interest and related expense payments (208,937)          

Net cash provided (used) by non-capital financing activities (208,937)          

CASH FLOWS FROM CAPITAL AND RELATED 

  FINANCING ACTIVITIES

    Acquisition of capital assets (14,160)            

CASH FLOWS FROM CAPITAL AND RELATED 

  FINANCING ACTIVITIES

    Interest income received 933,769           

Net change in cash and cash equivalents 47,144,955      

Cash and cash equivalents at beginning of year 58,963,340      

Cash and cash equivalents at end of period 106,108,295$   

SILICON VALLEY CLEAN ENERGY AUTHORITY

STATEMENT OF CASH FLOWS

October 1, 2018 through July 31, 2019
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Operating Income (loss) 39,067,865$     

Adjustments to reconcile operating income to net cash

  provided (used) by operating activities

    Depreciation expense 42,002             

    Revenue reduced for uncollectible accounts 1,128,254        

    (Increase) decrease in net accounts receivable (1,183,887)       

    (Increase) decrease in other receivables (162,501)          

    (Increase) decrease in accrued revenue (2,228,555)       

    (Increase) decrease in prepaid expenses (1,804,414)       

    (Increase) decrease in current deposits 11,800,636      

    Increase (decrease) in accounts payable (46,442)            

    Increase (decrease) in accrued payroll & benefits 111,453           

    Increase (decrease) in energy settlements payable 483,968           

    Increase (decrease) in accrued cost of electricity (479,472)          

    Increase (decrease) in accrued liabilities 360,020           

    Increase (decrease) in taxes and surcharges due to other governments (97,964)            

    Increase (decrease) in supplier security deposits (556,680)          

Net cash provided (used) by operating activities 46,434,283$     

RECONCILIATION OF OPERATING INCOME (LOSS) TO NET

CASH PROVIDED (USED) BY OPERATING ACTIVITIES

SILICON VALLEY CLEAN ENERGY AUTHORITY

STATEMENT OF CASH FLOWS (Continued)

October 1, 2018 through July 31, 2019

Item 1c
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FYTD FY 2018-19

FYTD Amended Amended % Budget

REVENUES & OTHER SOURCES Actual Budget $ % Budget Spent

Energy Sales 223,735,368$      223,087,289$      648,079$            0% 281,890,000$      

GreenPrime Premium 786,769              543,489              243,280              45% 630,000              

Other Income -                      75,000                (75,000)               -100% 100,000              

Investment Income 933,769              700,617              233,152              0% 850,000              

TOTAL REVENUES & OTHER SOURCES 225,455,906        224,406,395        1,049,511           0% 283,470,000        

EXPENDITURES & OTHER USES

CURRENT EXPENDITURES

  Power Supply 176,108,397        189,727,255        (13,618,858)        -7% 234,330,000        75%

  Data Management 2,849,240           2,967,674           (118,434)             -4% 3,560,000           80%

  PG&E Fees 960,612              937,532              23,080                2% 1,120,000           86%

  Salaries & Benefits 2,734,501           3,482,014           (747,513)             -21% 4,300,000           64%

  Professional Services 1,266,992           1,841,973           (574,981)             -31% 2,290,000           55%

  Marketing & Promotions 290,523              699,845              (409,322)             -58% 910,000              32%

  Notifications 74,687                123,857              (49,170)               -40% 160,000              47%

  Lease 271,055              274,016              (2,961)                 -1% 330,000              82%

  General & Administrative 557,691              680,032              (122,341)             -18% 836,000              67%

TOTAL CURRENT EXPENDITURES 185,113,698        200,734,197        (15,620,499)        -8% 247,836,000        75%

OTHER USES

  Customer Programs 298,572              4,240,120           (3,941,548)          -93% 5,640,000           5%

  Office Equipment 19,919                155,556              (135,637)             -87% 200,000              10%

  Financial Security Requirement -                      -                      -                      0% 147,000              

  Refund of Bond -                      -                      -                      0% (100,000)             

TOTAL OTHER USES 318,491              4,395,676           (4,077,185)          -93% 5,887,000           5%

DEBT SERVICE

  Financing 125,096              90,000                35,096                39% 90,000                139%

  Interest -                      90,000                (90,000)               -100% 120,000              0%

TOTAL DEBT SERVICE 125,096              180,000              (54,904)               -31% 210,000              60%

Total Expenditures, Other Uses 

  & Debt Service 185,557,285        205,309,873        (19,752,588)        -10% 253,933,000        73%

Net Increase(Decrease) in Available

  Fund Balance 39,898,621$        19,096,522$        20,802,099$        109% 29,537,000$        

Variance

SILICON VALLEY CLEAN ENERGY

BUDGETARY COMPARISON SCHEDULE

October 1, 2018 through July 31, 2019

Item 1c
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Net Increase (decrease) in available fund balance

  per budgetary comparison schedule 39,898,621$        

Adjustments needed to reconcile to the changes

  in net position in the Statement of Revenues, 

  Expenses and Changes in Net Position

  Subtract depreciation expense (42,002)               

  Add back capital asset acquisitions 19,919                

Change in Net Position 39,876,538          

SILICON VALLEY CLEAN ENERGY AUTHORITY

BUDGET RECONCILIATION TO STATEMENT OF

REVENUES, EXPENSES AND CHANGES IN NET POSITION

Item 1c
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 October  November  December  January  February  March  April  May  June  July  August   YTD 

OPERATING REVENUES

    Electricity sales, net 26,013,308$   18,589,640$   20,295,540$   19,278,907$   17,206,905$   17,794,266$   18,251,186$   25,670,969$   30,086,479$   30,548,168$   223,735,368$ 

    Green electricity premium 76,005           66,459           67,567           73,924           61,034           69,967           71,198           80,664           100,923          119,028          786,769         

    Other income -                 -                     -                     -                     -                     -                 -                     -                     -                 -                 -                 

      Total operating revenues 26,089,313     18,656,099     20,363,107     19,352,831     17,267,939     17,864,233     18,322,384     25,751,633     30,187,402     30,667,196     -          -              224,522,137   

OPERATING EXPENSES

    Cost of electricity 17,160,575     16,892,744     17,551,069     23,433,656     16,893,908     12,980,824     12,768,605     17,052,324     21,078,947     20,295,745     176,108,397   

    Staff compensation and benefits 236,907          256,926          264,613          269,608          250,743          287,282          275,835          293,282          293,358          305,947          2,734,501       

    Data manager 301,479          300,856          301,200          301,385          301,626          302,227          303,253          153,148          291,172          292,894          2,849,240       

    Service fees - PG&E 94,279           94,000           94,377           94,000           99,753           94,263           94,613           99,147           99,475           96,705           960,612         

    Consultants and other professional fees 130,737          114,869          129,909          123,353          230,634          161,132          256,854          236,477          286,604          258,879          1,929,448       

    General and administration 99,316           70,743           74,028           73,621           106,969          117,599          78,370           60,525           60,359           88,542           830,072         

    Depreciation 4,179             4,179             4,335             4,393             3,969             4,160             4,130             4,219             4,219             4,219             42,002           

      Total operating expenses 18,027,472     17,734,317     18,419,531     24,300,016     17,887,602     13,947,487     13,781,660     17,899,122     22,114,134     21,342,931     -          -              185,454,272   

        Operating income (loss) 8,061,841       921,782          1,943,576       (4,947,185)      (619,663)        3,916,746       4,540,724       7,852,511       8,073,268       9,324,265       -       -          39,067,865     

NONOPERATING REVENUES (EXPENSES)

    Interest income 30,474           30,758           58,997           128,308          96,180           109,063          108,802          115,167          122,271          133,749          933,769         

    Interest and related expense -                     -                     (55,856)          -                     -                     -                 -                     (50,608)          (9,316)            (9,316)            (125,096)        

      Total nonoperating revenues (expenses) 30,474           30,758           3,141             128,308          96,180           109,063          108,802          64,559           112,955          124,433          -          -              808,673         

CHANGE IN NET POSITION 8,092,315$     952,540$        1,946,717$     (4,818,877)$    (523,483)$       4,025,809$     4,649,526$     7,917,070$     8,186,223$     9,448,698$     -$     -$        39,876,538$   

SILICON VALLEY CLEAN ENERGY AUTHORITY

STATEMENT OF REVENUES, EXPENSES

AND CHANGES IN NET POSITION

October 1, 2018 through July 31, 2019
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Position Budget Actual Variance
Director of Account Services and Community Relations 1 1 0

Account Services Manager 1 1 0

Energy Consultant 2 1 1

Energy Associate 2 0 2

Communications Manager 1 1 0

Community Outreach Specialist 1 1 0

Communications Specialist 1 1 0

Board Clerk/Executive Assistant 1 1 0

Chief Executive Officer 1 1 0

Director of Finance and Administration 1 1 0

Administrative Services Manager 1 0 1

Management Analyst 1 1 0

Administrative Analyst 1 1 0

Administrative Assistant 1 1 0

Director of Power Resources 1 1 0

Power Resources Manager 1 1 0

Power Resources Planner 1 1 0

Power Settlements & Compliance Analyst 1 1 0

Manager of Regulatory and Legislative Affairs 1 1 0

Senior Regulatory Analyst 1 1 0

Director of Decarbonization and Grid Innovation Programs 1 1 0

Data Analyst 1 1 0

Analyst 1 1 0

Total* 25 21 4

HEADCOUNT

PERSONNEL REPORT FOR JULY 2019
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YTD

Return on Investments Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Total

Money Market $30,474 $30,758 $58,997 $128,308 $96,180 $109,063 $108,802 $115,167 $122,271 $133,749 $0 $0 $933,769

Portfolio Invested

Average daily portfolio available to invest* 55,148,395 63,583,109 62,254,625  69,135,839 70,770,817 $71,496,022 71,216,494 74,309,263 76,499,135 81,955,494 

Average daily portfolio invested 20,154,823 20,185,339 35,700,846  60,277,386 60,380,303 $60,476,566 60,585,707 60,693,659 70,923,535 70,927,788 

% of average daily portfolio invested 36.5% 31.7% 57.3% 87.2% 85.3% 84.6% 85.1% 81.7% 92.7% 86.5%

Detail of Portfolio

Opening 

Rate %

Current Rate 

%

Carrying 

Value

Money Market - River City Bank 1.26% 2.23% $70,923,535

* Note:  Balance available to invest does not lockbox or debt serve reserve funds.

-------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------

SILICON VALLEY CLEAN ENERGY AUTHORITY

INVESTMENTS SUMMARY

October 1, 2018 through July 31, 2019

-------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------
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CUSTOMER ACCOUNTS 
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Total 0-30 31-60 61-90 90-120* Over 120*

Accounts Receivable $26,573,048 $24,205,088 $694,764 $236,214 $193,874 $1,243,108

Period % 100% 91.1% 2.6% 0.9% 0.7% 4.7%

*Note:  A portion of accounts that are greater than 90 days old have been sent back to PG&E, however the receivable remains outstanding until PG&E

               writes the account off.

Days

SILICON VALLEY CLEAN ENERGY AUTHORITY

ACCOUNTS RECEIVABLE AGING REPORT

Item 1c
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Staff Report – Item 1d 

 

To: Silicon Valley Clean Energy Board of Directors 

From: Girish Balachandran, CEO 

Item 1d: SVCE 2018 Annual Power Source Disclosure Report Attestation 

Date: 9/11/2019 

 

  

RECOMMENDATION 

Staff recommends that the Board approve the use of statistics reflected in SVCE’s 2018 annual Power Source 

Disclosure reports for purposes of preparing SVCE’s 2018 Power Content Label and endorse the accuracy of 

information presented in SVCE’s 2018 Power Source Disclosure report for GreenStart service.  

 

BACKGROUND 

California Public Utilities Code requires all retail sellers of electric energy, including SVCE, to disclose “accurate, 

reliable, and simple-to-understand information on the sources of energy” that are delivered to their respective 

customers.1 Applicable regulations direct retail sellers to provide such communications to customers following 

each year of operation.  The format for requisite communications is highly prescriptive, offering little flexibility 

to retail sellers when presenting such information to customers. This format has been termed the “Power Content 

Label” (or PCL) by the California Energy Commission (CEC).  Prior to distributing the PCL to its customers, SVCE 

annually submits a report regarding its specified power purchases to the CEC.  This report is a required element 

of California’s Power Source Disclosure Program (PSD Program) and was timely submitted to the CEC prior to 

the June 1st reporting deadline.  Both the aforementioned annual report and the PCL are required elements of 

California’s PSD Program, and information reflected in the annual report is contributory to the PCL (with the 

annual report’s power supply breakout being inserted in the PCL). 

 

Information presented in the PCL includes the proportionate share of total energy supply attributable to various 

resource types, including both renewable and conventional fuel sources.  SVCE’s Public Affairs team is in the 

process of designing the 2018 Power Content Label. 

 

ANALYSIS & DISCUSSION 

During the 2018 calendar year, SVCE successfully delivered a substantial portion of its electric energy supply 

from various renewable energy sources, including wind, solar, geothermal, hydroelectricity, biomass and 

biogas – for Green-Start customers, the percentage of supply attributable to renewable energy sources 

approximated 54 percent; for GreenPrime customers, renewable energy comprised 100 percent of the supply 

portfolio.   

 
Consistent with applicable regulations, SVCE will complete requisite customer communications following the 

Board’s approval of pertinent information to be included in the 2018 PCL.  Customers receiving PCL 

communications will include those enrolled in the SVCE program as of December 31, 2018 – the distribution list 

was derived based on prior discussions with designated CEC staff.  

 
1 California Public Utilities Code Section 398.1(b) Note: that Section (b)(1), as referenced in the excerpt from applicable 

PSD regulations, refers to the completion of annual independent audits. 
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SVCE’s GreenPrime retail service option is a Green-e Energy certified product, conforming to guidelines 
established by the Center for Resource Solutions, the Green-e Energy program administrator.  As part of this 
certification, SVCE must successfully complete an annual independent audit of power sources, ensuring the 
delivery of qualifying renewable energy to participating GreenPrime customers.  Such audits were timely 
completed, noting “no exceptions” in related audit reports. 

 

While preparing SVCE’s 2018 annual PSD report, staff performed a detailed review of all power purchases 

completed for the 2018 calendar year.  This review included an inventory of all renewable energy transfers 

within SVCE’s Western Renewable Energy Generation Information System (WREGIS) accounts, pertinent 

transaction records, and requisite independent audits for SVCE’s voluntary GreenPrime, 100% renewable 

energy program, which also provides 100% renewable energy to participating customers. Based on staff’s 

review of available data and findings of the independent auditor (related to the GreenPrime product offering), 

the information presented in the annual report was determined to be accurate.  Again, such information will 

be reflected in SVCE’s upcoming PCL for 2018 operations.  
 

To fulfill its obligations under the PSD Program, SVCE must also provide the CEC with an attestation of its 

Governing Board regarding the accuracy of information included in the PSD annual reports. 

 

Because SVCE’s GreenPrime product offering is independently audited (a process that was completed in June 

2019 for the 2018 operating year), SVCE is proceeding with self-certification of its annual report for the Green-

Start product offering, consistent with PSDP regulations.  Evidence of such attestation (for Green-Start) as well 

as the aforementioned audit report (for GreenPrime) must be provided to the CEC by October 1st.   

 

Should the Board endorse staff’s recommendation, a copy of this staff report, related meeting minutes and a 

copy of SVCE’s 2018 Audit Report for the GreenPrime product offering will be forwarded to the CEC, thereby 

completing SVCE’s obligations under the PSD Program for the 2018 calendar year. 

 

STRATEGIC PLAN 

As referenced in SVCE’s Strategic Plan, SVCE will use various channels and platforms to cultivate relationships 

with and bring customer value to all segments of the communities we serve. Complying with these regulations 

will increase customer trust and continue SVCE’s transparency.  

 

ALTERNATIVE 

Should the Board choose not to endorse the information provided for the power content label, staff will need 

to file an extension with the CEC and hire an auditor to review SVCE’s data for compliance. 

 

 

FISCAL IMPACT 

N/A 

 

 

ATTACHMENTS 

1. 2018 SVCE Power Content Label 
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2018 POWER CONTENT LABEL
Silicon Valley Clean Energy

www.svcleanenergy.org

2018 CA
Power Mix**

ENERGY RESOURCES GreenPrime GreenStart

Eligible Renewable
Biomass & Biowaste
Geothermal
Eligible Hydroelectric
Solar
Wind

Coal
Large Hydroelectric
Natural Gas
Nuclear
Other
Unspecified sources of power*
TOTAL

100% 55% 31%
0% 1% 2%
0% 8% 5%
0% 3%> 2%

23% 12% 11%
77% 31% 11%

0% 0% 3%
0% 46% 11%
0% 0% 35%
0% 0% 9%
0% 0% <1%
0% 0% 11%

100% 100% 100%
* "Unspecified sources of power" means electricity from transactions that are not traceable to specific
generation sources.

** Percentages are estimated annually by the California Energy Commission based on the electricity
generated in California and net imports as reported to the Quarterly Fuel and Energy Report database
and the Power Source Disclosure program.

Silicon Valley Clean Energy

1-844-474-SVCE (7823)
For specific information about this

electricity product, contact:

For general information about the
Power Content Label, please visit: http:/ /www.energy.ca.gov/pci/

For additional questions, please
contact the California Energy

Commission at:

Toll-tree in California: 844-454-2906
Outside California: 916-653-0237
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Staff Report – Item 1e 

 

To: Silicon Valley Clean Energy Board of Directors 

From: Girish Balachandran, CEO 

Item 1e: Approve Renewal of $35 million Line of Credit with River City Bank  

Date: 9/11/2019 

 

 

RECOMMENDATION  

Staff recommends the Board approve Silicon Valley Clean Energy (SVCE) to renew the $35 million line of 

credit for two years with River City Bank (RCB). 

 

FINANCE AND ADMINISTRATION COMMITTEE RECOMMENDATION 

The Finance and Administration committee, with two members absent, met September 3, 2019 and were 

unanimous in recommending the Board approve renewing the $35 million line of credit with River City Bank 

for two years. 

 

BACKGROUND 

The Board approved the establishment of a $20 million line of credit with RCB in September 2019.  In 

response to Pacific Gas & Electric’s (PG&E) bankruptcy announcement, the Board approved expansion of the 

current line of credit to $35 million.  The current credit agreement will expire on October 20, 2020. 

 

ANALYSIS & DISCUSSION 

Having access to external liquidity to supplement SVCE’s balance sheet will provide time for SVCE to react 

with its locally controlled rate setting and to implement other mitigation strategies.  The line of credit will be 

advantageous for future negotiations of power supply and may help avoid SVCE having to post collateral to 

suppliers that are not agreeable to the lockbox credit structure due to the PG&E bankruptcy.   

 

A line of credit is viewed positively by the credit rating agencies with SVCE pursuing a credit rating in Fiscal 

Year 2019-20. 

 

Highlights of the credit agreement include: 

• Duration of 2 years with an expiration date of October 21,2021.  The longer duration reduces legal 

and administrative costs compared to an annual renewal.  

• Minimum Tangible Net Position Covenant of $100,000,000 (current agreement is $75,000,000). 

• There are no early termination fees. 

• Financial reports sent to RCB quarterly (current agreement is monthly). 

• Interest expense for draws against the line of credit is 175 basis points plus 1-month LIBOR (same as 

current agreement).  The current 1-month LIBOR rate is 2.09%. 

 

STRATEGIC PLAN 

The recommendation supports the Fiscal and Power Procurement goals of the strategic plan. 
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ALTERNATIVE 

Staff is open to suggestions from the committee regarding the renewal of a line of credit. 

 

FISCAL IMPACT 

An annual fee of $87,500 and a Non-Utilization fee of 0.15% to be assessed annual on the unused portion of 

the line of credit (maximum of $52,500). 

 

ATTACHMENTS 

1. Credit Agreement with River City Bank 
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CREDIT AGREEMENT 

 

Dated as of October 22, 2019 

 

by and between 

 

SILICON VALLEY CLEAN ENERGY AUTHORITY, 

as Borrower 

 

and 

 

RIVER CITY BANK, 

as Lender 

 

 

 

 

 

Loan No. 5084548931 
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CREDIT AGREEMENT 

 

This CREDIT AGREEMENT (this “Agreement”) is entered into as of October 22, 2019, 

by and between SILICON VALLEY CLEAN ENERGY AUTHORITY, a public agency 

formed under the provisions of the Joint Exercise of Powers Act of the State of California, 

Government Code Section 6500 et. seq. (“Borrower”), and RIVER CITY BANK, a California 

corporation (“Lender”). 

 

W I T N E S S E T H: 

 

WHEREAS, Borrower has requested, and Lender has agreed to make available to 

Borrower, a credit facility which includes a revolving line of credit upon and subject to the terms 

and conditions set forth in this Agreement; 

 

NOW, THEREFORE, in consideration of the mutual agreements, provisions and 

covenants contained herein, the parties agree as follows: 

 

SECTION 1. DEFINITIONS AND INTERPRETATION. 

 

Section 1.1.  Definitions.  All capitalized terms used in this Agreement and not otherwise 

defined have the meanings ascribed to them on Exhibit A.     

 

Section 1.2.  Other Interpretive Provisions. 

 

(a) Defined Terms.  Unless otherwise specified herein or therein, all terms defined in 

this Agreement will have the same defined meanings when used in any certificate or other 

document made or delivered pursuant hereto.  The meaning of defined terms is equally 

applicable to the singular and plural forms of the defined terms. 

 

(b) References.  The words “hereof”, “herein”, “hereunder” and words of similar 

import when used in this Agreement will refer to this Agreement as a whole and not to any 

particular provision of this Agreement; and subsection, section, schedule and exhibit references 

are to this Agreement unless otherwise specified. 

 

(c) Certain Common Terms.  The term “documents” includes any and all instruments, 

documents, agreements, certificates, indentures, notices and other writings, however evidenced.  

The term “including” is not limiting and means “including without limitation.” 

 

(d) Performance; Time.  Whenever any performance obligation hereunder is stated to 

be due or required to be satisfied on a day other than a Business Day, such performance may be 

made or satisfied on the next succeeding Business Day.  In the computation of periods of time 

from a specified date to a later specified date, the word “from” means “from and including”; the 

words “to” and “until” each mean “to but excluding”, and the word “through” means “to and 

including.”  If any provision of this Agreement refers to any action taken or to be taken by any 

Person, or which such Person is prohibited from taking, such provision will be interpreted to 

encompass any and all means, direct or indirect, of taking, or not taking, such action. 
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(e) Contracts.  Unless otherwise expressly provided herein, references to agreements 

and other contractual instruments, including this Agreement and the other Loan Documents, will 

be deemed to include all subsequent amendments thereto, restatements thereof and other 

modifications and supplements thereto which are in effect from time to time, but only to the 

extent such amendments and other modifications are not prohibited by the terms of any Loan 

Document. 

 

(f) Laws.  References to any statute or regulation are to be construed as including all 

statutory and regulatory provisions consolidating, amending, replacing, supplementing or 

interpreting the statute or regulation. 

 

(g) Dollars and $.  All references to “dollars” or “$” refer to United States dollars. 

 

Section 1.3.  Accounting Principles.   

 

(a) Unless the context otherwise clearly requires, all accounting terms not expressly 

defined herein will be construed, and all financial computations required under this Agreement 

will be made, in accordance with GAAP, consistently applied. 

 

(b) References herein to “fiscal year”, “fiscal quarter” and “fiscal month” refer to 

such fiscal periods of Borrower. 

 

(c) If any change in GAAP results in a change in the calculation of the financial 

covenants or interpretation of related provisions of this Agreement or any other Loan Document, 

then Borrower and Lender agree to amend such provisions of this Agreement so as to equitably 

reflect such changes in GAAP with the desired result that the criteria for evaluating Borrower’s 

financial condition will be the same after such change in GAAP as if such change had not been 

made. 

 

SECTION 2. THE REVOLVING LINE OF CREDIT. 

 

Section 2.1.  Revolving Credit.  Subject to the terms and conditions hereof, Lender agrees 

to make a revolving credit facility (the “Revolving Credit”) available to Borrower for the sole 

purpose of providing (a) short-term working capital (“Working Capital Advance”) and (b) to 

support the issuances of Letters of Credit (each a “Letter of Credit Advance” and, collectively 

the “Letter of Credit Advances”) in accordance with Section 4, such Revolving Credit to be in an 

aggregate principal amount not to exceed, at any one time, the Revolving Credit Commitment at 

any time prior to the Revolving Credit Termination Date. The Revolving Credit will be disbursed 

in one or more advances (each, an “Advance” and, collectively, the “Advances”), provided that 

the conditions precedent to Advances specified in Section 8 are satisfied.  Subject to the 

Revolving Credit Commitment and the other terms and conditions of this Agreement, Borrower 

may periodically request Advances; provided, however, that Lender will have no obligation to 

make Advances on or after the Revolving Credit Termination Date.   
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Section 2.2.  Advances.  Advances under this Agreement may be requested in writing by 

Borrower or any Authorized Representative appointed by Borrower.  Borrower agrees that 

Lender may rely upon any written notice given by any person Lender in good faith believes is an 

Authorized Representative without the necessity of independent investigation. 

 

Section 2.3.  Promissory Note.  The Revolving Credit will be evidenced by a Revolving 

Credit Promissory Note (the “Promissory Note”) made, executed and delivered by Borrower and 

payable to the order of Lender in the form (with appropriate insertions) attached hereto as 

Exhibit B.  For each Letter of Credit requested by Borrower and issued in accordance with 

Section 4, Borrower will execute and deliver to Lender a promissory note in the form (with 

appropriate insertions) attached hereto as Exhibit C (a “Letter of Credit Note”) in the stated 

principal amount equal to the face amount of such Letter of Credit.  Each Letter of Credit Note 

will be deemed an Advance in the full stated principal amount thereof for purposes of 

determining the Revolving Credit Commitment.  However, each Letter of Credit Note will 

evidence Borrower’s obligation to repay the lesser of the stated principal amount thereof or the 

unreimbursed amount (the “Unreimbursed Amount”) of any drawing actually paid by Lender to 

a beneficiary under a Letter of Credit, in accordance with Section 4.3.  All references to 

“Advances” in Sections 2.4 and 4 shall, with respect to a Letter of Credit Advance, refer solely to 

the outstanding Unreimbursed Amount(s) evidenced by the corresponding Letter of Credit Note. 

 

Section 2.4.  Repayment.  All Advances (including all outstanding principal and accrued 

but unpaid interest) under the Revolving Credit shall be due and payable in full on the Revolving 

Credit Termination Date. Until the Revolving Credit Termination Date, Borrower shall repay the 

Advances with interest as provided herein and in the applicable Promissory Note. This is a 

revolving credit and any Advances repaid may be re-borrowed prior to the Revolving Credit 

Termination Date. 

 

SECTION 3. INTEREST, LATE FEES, PREPAYMENTS AND APPLICATIONS. 

 

Section 3.1.  Interest Payments. 

 

(a) Advances.  The outstanding principal balance of Advances will bear interest 

(which Borrower hereby promises to pay at the rates and at the times set forth therein) prior to 

maturity (whether by lapse of time, acceleration or otherwise) at the Applicable Rate and after 

maturity (whether by lapse of time, acceleration or otherwise), whether before or after judgment, 

at the Default Rate, until paid in full.  The determination of the Applicable Rate by Lender shall 

be conclusive and binding on Borrower in the absence of demonstrable error. 

 

(b) Interest Payment Dates.  Borrower will pay regular monthly payments of all 

accrued but unpaid interest on the Advances as of each Payment Date beginning with the first 

Payment Date immediately following the initial Advance with all subsequent interest payments 

due and payable on each Payment Date thereafter.  Interest on the Advances will be payable 

monthly in arrears on each Payment Date.  Interest on any installment of principal will be due on 

a Payment Date; provided however, that any principal amount that is not paid when due (whether 

by lapse of time, acceleration or otherwise) will be due and payable on demand.  Borrower will 

make all payments at the address specified in Section 3.4. 
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(c) Late Fees.  If Borrower fails to make any payment of principal or interest under 

any Note or any other sum payable hereunder or under any other Loan Document within five (5) 

calendar days after its due date, Lender will be entitled at its option to impose a late charge in an 

amount equal to six percent (6.00%) of the amount of such past due payment, which charge, if 

imposed by Lender, shall be due and payable by Borrower immediately upon receipt of written 

notice thereof.  

 

Section 3.2.  Computation of Interest; Minimum and Maximum Interest Rates.  All 

interest on the Advances will be calculated on the basis of a year of 360 days for the actual 

number of days elapsed.  In no event shall the applicable interest rate exceed the maximum rate 

allowed by law (including Government Code Section 53854). 

 

Section 3.3.  Prepayments.   

 

(a) Voluntary Prepayment.  Borrower may voluntarily prepay Advances, in whole or 

in part, at any time without any penalty or fee.  In connection with such prepayment, Borrower 

may prepay the principal amount of the Note, in whole or in part, together with interest accrued 

on the principal amount prepaid, at its option and without premium, prior to the Maturity Date or 

the Revolving Credit Termination Date, as the case may be. 

 

(b) Mandatory Prepayment.  Borrower will, upon demand, prepay Advances at any 

time and to the extent that the outstanding principal amount of all Advances exceeds the Revolving 

Credit Commitment. 

 

(c) Application of Prepayments.  All prepayments shall be applied in accordance with 

Section 3.4. 

 

Section 3.4.  Place and Application of Payments and Collections.  All payments of 

principal, interest, fees and all other Obligations payable hereunder will be made to Lender at the 

following address no later than 2:00 p.m. (Pacific Standard Time) on the date any such payment 

is due and payable: 

 

River City Bank 

Loan Center 

2485 Natomas Park Drive, Suite 400 

Sacramento, CA 95833              

 

So long as any Event of Default has occurred and is continuing, Borrower agrees that 

Lender, in its sole and absolute discretion, may apply any payments or collections received by 

Lender from Borrower in respect of the Revolving Credit to any of the Obligations in any 

manner or order as Lender desires.  Lender’s receipt and application of payments or collections 

shall not constitute a waiver or cure of any Default.  

  

Section 3.5.  Notations.  All Advances made and evidenced by a Note and the rates of 

interest applicable thereto will be recorded by Lender on its books and records or, at its option in 
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any instance, endorsed on a schedule to such Note, and the unpaid principal balance and interest 

rates so recorded or endorsed by Lender will be prima facie evidence in any court or other 

proceeding brought to enforce such Note of the principal amount remaining unpaid, the status of 

the Advances evidenced by such Note and the applicable interest rates; provided, however, that 

the failure of Lender to record any of the foregoing will not limit or otherwise affect the 

obligation of Borrower to repay the principal amount of such Note together with accrued interest 

thereon.  Prior to any negotiation of a Note, Lender will record on a schedule thereto the status of 

all amounts evidenced by such Note and the rates of interest applicable thereto. 

 

SECTION 4. LETTERS OF CREDIT. 

 

Section 4.1.  Letter of Credit Commitment.   

 

(a) Subject to the terms and conditions of this Agreement, Lender agrees, in reliance 

upon the agreements of Borrower, (1) to issue Letters of Credit in Dollars for the account of 

Borrower, and (2) to honor drawings under the Letters of Credit; provided that after giving effect 

to any Letter of Credit Advance, the aggregate principal amount of all Advances shall not exceed 

the Revolving Credit Commitment.  Each request by Borrower for the issuance of a Letter of 

Credit shall be deemed to be a representation by Borrower that the Letter of Credit Advance so 

requested complies with the conditions set forth in the proviso to the preceding sentence and the 

other terms and conditions of this Agreement. 

 

(b) Lender shall have no obligation to issue any Letter of Credit if: 

 

(i) The expiry date of the requested Letter of Credit would occur more than 

twelve months after the date of issuance; 

(ii) The initial expiry date of the requested Letter of Credit would occur more 

than 11 months after the Revolving Credit Termination Date; 

(iii) The expiry date of the requested Letter of Credit, after giving effect to any 

auto-renewal feature, would occur more than seven (7) years after the date of issuance; provided, 

however, that this condition shall not apply (1) if the Letter of Credit is secured by cash 

collateral, or (2) Lender’s Chief Executive Officer or Chief Credit Officer approves a waiver of 

this condition in writing; 

(iv) The requested Letter of Credit requires Lender to provide a notice of non-

renewal, if any, earlier than 120 days before the expiration of the Letter of Credit; 

(v) The requested Letter of Credit contains terms and conditions required by 

the beneficiary that are deemed unacceptable to Lender; 

(vi) Any order, judgment or decree of any Governmental Authority or 

arbitrator shall by it terms purport to enjoin Lender from issuing such Letter of Credit, or any law 

applicable to Lender or any request or directive (whether or not having the force of law) from 

any Governmental Authority with jurisdiction over Lender shall prohibit, or request that Lender 

refrain from, the issuance of letters of credit generally, or such Letter of Credit in particular or 
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shall impose upon Lender with respect to such Letter of Credit any restriction, reserve or capital 

requirement (for which Lender is not otherwise compensated hereunder) not in effect on the date 

of this Agreement, or shall impose upon Lender any unreimbursed loss, cost or expense which 

was not applicable as of the date of this Agreement and which Lender in good faith deems 

material to it; 

(vii) The issuance of such Letter of Credit would violate one or more policies 

of Lender generally applicable to the issuance of letters of credit; 

(viii) The Letter of Credit is to be denominated in a currency other than Dollars; 

(ix) The Letter of Credit provides for automatic reinstatement or renewal of 

the stated amount after any drawing thereunder; or 

(x) The issuance of the Letter of Credit would cause the aggregate principal 

amount of all Advances to exceed the Revolving Credit Commitment at the time of issuance. 

Section 4.2.  Issuance of Letters of Credit. 

 

(a) Each Letter of Credit shall be issued upon the request of Borrower delivered to 

Lender in the form of Lender’s standard Letter of Credit Application completed to the 

satisfaction of Lender and signed by an Authorized Representative of Borrower.  Such Letter of 

Credit Application may be sent via electronic image or other electronic format, by US mail, 

overnight courier, or by any other means acceptable to Lender and must be received by Lender 

not later than five (5) Business Days (or such later date as Lender may agree in its sole 

discretion) before the proposed issuance date.  Such Letter of Credit Application shall specify in 

form and detail satisfactory to Lender: (i) the proposed issuance date of the requested Letter of 

Credit (which shall be a Business Day); (ii) the amount thereof; (iii) the expiry date thereof; 

(iv) the name and address of the beneficiary thereof; (v) the documents to be presented by such 

beneficiary in the case of any drawing thereunder; (vi) the full text of any certificate to be 

presented by such beneficiary in case of any drawing thereunder; (vii) the purpose and nature of 

the requested Letter of Credit, which shall be to pay for power purchases or to provide collateral 

security for power purchases; and (viii) such other matters as Lender may require.  Additionally, 

Borrower will furnish to Lender such other documents and information pertaining to such 

requested Letter of Credit issuance as Lender may request. 

(b) Subject to the terms and conditions hereof, Lender shall, on the requested date, 

issue a Letter of Credit for the account of Borrower in such form as may be approved from time 

to time by Lender and in accordance with Lender’s usual and customary business practices. 

(c) Promptly after its delivery of any Letter of Credit to the beneficiary thereof, 

Lender will also deliver to Borrower a true and complete copy of such Letter of Credit. 

Section 4.3. Drawings and Reimbursements of Letters of Credit.  Upon the presentment 

of any notice of drawing under any Letter of Credit by the beneficiary thereof which Lender 

determines to be in compliance with the conditions for payment thereunder, Lender will notify 

Borrower of the intended date of honor of such drawing. Not later than 5:00 p.m. (Pacific 

Standard Time) on the date (the “Reimbursement Date”) that is three (3) Business Days after 
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any payment by Lender under a Letter of Credit (each such date, an “Honor Date”), Borrower 

shall reimburse Lender by making payment to Lender in an amount equal to the amount of such 

payment. Borrower’s failure to so reimburse Lender on or before the Reimbursement Date shall 

constitute an Event of Default under this Agreement. 

 

Section 4.4. Unexpired Letters of Credit.  Borrower agrees that, if (i) any Letter of Credit 

has been issued by Lender or its correspondent and remains unexpired on the Revolving Credit 

Termination Date or (ii) the amount of all Letter of Credit Advances exceeds the Revolving 

Credit Commitment, Borrower shall immediately provide cash collateral to Lender with a value 

of not less than 110% of (i) the aggregate principal amount of all Letter of Credit Advances with 

respect to unexpired Letters of Credit or (ii) the amount by which the amount of all Letter of 

Credit Advances exceeds the Revolving Credit Commitment, as applicable. 

 

Section 4.5. Obligations Absolute. 

 

(a) The obligation of Borrower to reimburse Lender for each drawing under each 

Letter of Credit shall be absolute, unconditional and irrevocable, and shall be paid strictly in 

accordance with the terms of this Agreement under all circumstances, including the following: 

(i) any lack of validity or enforceability of such Letter of Credit, this 

Agreement or any other Loan Document; 

(ii) the existence of any claim, counterclaim, setoff, defense or other right that 

Borrower may have at any time against any beneficiary or any transferee of such Letter of Credit 

(or any Person for whom any such beneficiary or any such transferee may be acting), or any 

other Person, whether in connection with this Agreement, the transactions contemplated hereby 

or by such Letter of Credit or any agreement or instrument relating thereto, or any unrelated 

transaction; 

(iii) any draft, demand, certificate or other document presented under such 

Letter of Credit proving to be forged, fraudulent, invalid or insufficient in any respect or any 

statement therein being untrue or inaccurate in any respect; or any loss or delay in the 

transmission or otherwise of any document required in order to make a drawing under such 

Letter of Credit; 

(iv) any waiver by Lender of any requirement that exists for Lender’s 

protection and not the protection of Borrower or any waiver by Lender that does not in fact 

materially prejudice Borrower;  

(v) any honor of a demand for payment presented electronically, even if such 

Letter of Credit requires that demand be in the form of a draft; 

(vi) any payment made by Lender in respect of an otherwise complying item 

presented after the date specified as the expiration date of, or the date by which documents must 

be received under such Letter of Credit if presentation after such date is authorized by the UCC, 

the International Standby Practices (“ISP”) or the Uniform Customs and Practice for 

Documentary Credits (“UCP”), as applicable; 
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(vii) any payment by Lender under such Letter of Credit against presentation of 

a draft or certificate that does not strictly comply with the terms of such Letter of Credit; or any 

payment made by Lender under such Letter of Credit to any Person purporting to be a trustee in 

bankruptcy, debtor-in-possession, assignee for the benefit of creditors, liquidator, receiver or 

other representative of or successor to any beneficiary or any transferee of such Letter of Credit, 

including any arising in connection with any proceeding under any Debtor Relief Law; or 

(viii) any other circumstance or happening whatsoever, whether or not similar to 

any of the foregoing, including any other circumstance that might otherwise constitute a defense 

available to, or discharge of, any party to the Loan Documents.  

(b) Borrower shall promptly examine a copy of each Letter of Credit that is delivered 

to it, and, in the event of any claim of noncompliance with Borrower’s instructions or other 

irregularity, Borrower will immediately notify Lender of such claim in writing. Borrower shall 

be conclusively deemed to have waived any such claim it would have against Lender and its 

correspondents unless such notice is given. 

Section 4.6. Role of Lender as L/C Issuer.  Borrower agrees that, in paying any drawing 

under a Letter of Credit, Lender or its correspondent shall not have any responsibility to obtain 

any document (other than any sight draft, certificates and documents expressly required by such 

Letter of Credit) or to ascertain or inquire as to the validity or accuracy of any such document or 

the authority of the Person executing or delivering such document.  None of Lender, any of its 

Related Parties nor any correspondent, participant or assignee of Lender shall be liable to 

Borrower for (i) any action taken or omitted in connection herewith at the request of Borrower; 

(ii) any action taken or omitted in the absence of gross negligence or willful misconduct; or 

(iii) the due execution, effectiveness, validity or enforceability of any document or instrument 

related to any Letter of Credit. Borrower hereby assumes all risks of the acts or omissions of any 

beneficiary or transferee with respect to its use of any Letter of Credit; provided, however, that 

this assumption is not intended to, and shall not, preclude Borrower from pursuing such rights 

and remedies as it may have against the beneficiary or transferee at law or under any other 

agreement. Neither Lender, nor any correspondent, participant or assignee of Lender shall be 

liable or responsible for any of the matters described in Section 4.2; provided, however, that 

anything in such clauses to the contrary notwithstanding, Borrower may have a claim against the 

Lender to the extent, but only to the extent, of any direct, as opposed to consequential or 

exemplary, damages suffered by Borrower which Borrower proves were caused by Lender’s 

willful misconduct or gross negligence or Lender’s willful failure to pay under any Letter of 

Credit after the presentation to it by the beneficiary of a sight draft and certificate(s) complying 

with the terms and conditions of such Letter of Credit.  In furtherance and not in limitation of the 

foregoing, Lender may accept documents that appear on their face to be in order, without 

responsibility for further investigation, regardless of any notice or information to the contrary, 

and Lender shall not be responsible for the validity or sufficiency of any instrument transferring 

or assigning or purporting to transfer or assign a Letter of Credit or conduct any communication 

to or from the beneficiary via the Society for Worldwide Interbank Financial 

Telecommunications (“SWIFT”) message or overnight courier, or any other commercially 

reasonable means of communicating with a beneficiary. 
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Section 4.7. Applicability of ISP, Limitation of Liability. Unless otherwise expressly  

agreed by Lender and Borrower when a Letter of Credit is issued, the rules of the ISP  shall 

apply to each Letter of Credit. Notwithstanding the foregoing, Lender shall not be  responsible to 

Borrower for, and Lender’s rights and remedies against Borrower shall not  be impaired by, any 

action or inaction of Lender required or permitted under any law, order or practice that is 

required or permitted to be applied to any Letter of Credit or this Agreement, including the law 

of any jurisdiction where Lender or the beneficiary is located, the practice stated in the ISP or 

UCP, as applicable, or in the decisions, opinions, practice statements, or official commentary of 

the ICC Banking Commission, the Bankers Association for Finance and Trade – International 

Finance Services Association (BAFT-IFSA), or the Institute of International Banking Law & 

Practice, whether or not any Letter of Credit chooses such law or practice. 

 

Section 4.8. Letter of Credit Fees.  Borrower shall pay to Lender (i) fees upon the 

issuance of each Letter of Credit in an amount equal to the greater of two percent (2.00%) per 

annum of the face amount thereof over the anticipated expiration period the (“Issuance Fee”) or 

Four Hundred and 00/100 Dollars ($400.00) (the "Flat Fee"), (ii) a documentation fee in 

connection with the issuance of each Standby Letter of Credit in an amount equal to Two 

Hundred Fifty and 00/100 Dollars ($250.00), and (iii) fees upon the occurrence of any other 

activity with respect to any Standby Letter of Credit (including without limitation, the transfer, 

amendment or cancellation of any Standby Letter of Credit) in an amount equal to the greater of 

the Issuance Fee or the Flat Fee.  Borrower shall pay to Lender market prices as reasonably 

determined by Lender for Standby Letters of Credit issued by Lender’s correspondent banks.  All 

Letter of Credit Fees, other than the Issuance Fee will be due and payable in full upon request by 

Lender. 

 

Section 4.9. Billing and Payment of the Issuance Fee.  The Issuance Fee will be 

calculated by Lender and due and payable upon issuance.  Lender will calculate the Issuance Fee 

by taking the outstanding face amount of the Letter of Credit, multiplying by .02, and dividing 

by 360 to arrive at a daily per diem.  The daily per diem will be multiplied by the number of days 

in the anticipated expiration period to arrive at the Issuance Fee.  The Issuance Fee may be 

subject to change based on increases, decreases, or early termination of the Letter of Credit. 

 

SECTION 5. FEES. 

 

Section 5.1.  Borrower shall pay to Lender fees for this Agreement as follows: 

 

(a) Loan Fee.  A Loan Fee in an amount equal to .25% of the Revolving Credit 

Commitment ($87,500.00) payable upon each of (i) execution of this Agreement and (ii) on or 

before October 21, 2020. 

 

(b) Legal Fees.  Lender’s legal fees incurred in connection with this Agreement. 

 

(c) Non-Utilization Fee.  A Non-Utilization Fee in an amount equal to 0.15% of the 

average annual unused amount of the Revolving Credit Commitment, payable (i) on or before 

October 21, 2020 and (ii) within thirty (30) days after the Maturity Date.  The average annual 

unused amount of the Revolving Credit Commitment shall be equal to the difference between the 
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Revolving Credit Commitment and the actual average outstanding principal amount of the 

Revolving Credit during the term of the Revolving Credit. 

 

(d) Other Costs and Fees.  Borrower shall be subject to and agrees to pay any and all 

other fees incurred by Lender associated with the origination and documentation of this 

Agreement. 

 

SECTION 6. COLLATERAL – REVOLVING CREDIT COMMITMENT. 

 

Section 6.1.  Debt Service Reserve Account.  As a condition to Lender’s obligation to 

make any Advances under the Revolving Credit Commitment, Borrower will open and establish 

a restricted deposit account, which may be interest bearing, with Lender (the “Debt Service 

Reserve Account”) with a balance of not less than $3,500,000.00 at any time.  The Debt Service 

Reserve Account will be held in the name of Borrower and will serve as collateral for the 

Obligations.  Borrower will pay on demand therefor from time to time all customary account 

opening, activity and other administrative fees and charges in connection with the maintenance 

and disbursement of the Debt Service Reserve Account. 

 

Section 6.2.  Assignment of Debt Service Reserve Account.  As security for the prompt 

payment and performance by Borrower of all Obligations, Borrower hereby unconditionally and 

irrevocably assigns, conveys, pledges, transfers, delivers, and confirms unto Lender, and hereby 

grants to Lender a continuing security interest in the Debt Service Reserve Account and all other 

deposit accounts Borrower has with Lender (the “Other RCB Accounts”) and (i) all 

replacements, substitutions or proceeds thereof, (ii) all instruments and documents now or 

hereafter evidencing the Debt Service Reserve Account and/or the Other RCB Accounts, (iii) all 

powers, options, rights, privileges and immunities pertaining to the Debt Service Reserve 

Account and/or the Other RCB Accounts, including the right to make withdrawals therefrom, 

and (iv) all interest, income, profits and proceeds of the foregoing.  Borrower hereby 

acknowledges and agrees that Lender shall have exclusive control over the Debt Service Reserve 

Account, and Borrower shall have no right to withdraw funds from the Debt Service Reserve 

Account; provided, however, that Borrower may withdraw funds from the Debt Service Reserve 

Account from time to time if (1) the balance of the Debt Service Reserve Account will not be 

less than $3,500,000.00 after giving effect to such withdrawal, (2) no Default or Event of Default 

has occurred and is continuing, and (3) no Event of Default would occur as a result of such 

withdrawal.  If an Event of Default shall occur hereunder or under any of the Obligations, then 

Lender may, without notice or demand on Borrower, at its option:  (A) withdraw any or all of the 

funds (including without limitation, interest) then remaining in the Debt Service Reserve 

Account and/or, subject to the limitation in Section 11.6, the Other RCB Accounts and apply the 

same, after deducting all costs and expenses of safekeeping, collection and delivery, and all 

reasonable attorneys’ fees, costs and expenses incurred by Lender in connection with the Event 

of Default, to any amounts due and unpaid under this Agreement, any Promissory Note or any 

other Obligations in such manner and order as Lender shall deem appropriate in its sole 

discretion, (B) exercise any and all rights and remedies of a secured party under any applicable 

Uniform Commercial Code, and/or (C) exercise any other remedies available at law or in equity.  

All rights and remedies of Lender hereunder and under that certain Assignment of Deposit 
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Accounts in the form of Exhibit D attached entered into as of the date hereof between Borrower 

and Lender shall be cumulative.   

 

Section 6.3.  Transfers from Lockbox Account.  All revenues from Borrower’s customers 

shall be deposited into the Lockbox Account.  On the 10th day of each month, funds due to 

Borrower’s energy suppliers shall be wired out after a dual authentication process by Lender.  

All amounts then remaining in the Lockbox Account (other than reserve amounts determined in 

accordance with the agreements governing the Lockbox Account) shall be transferred to 

Borrower’s operating and/or savings account with Lender and shall be subject to the assignment 

and security interest described in Section 6.2, free and clear of any liens in favor of anyone other 

than Lender. 

 

SECTION 7. REPRESENTATIONS AND WARRANTIES.  

 

Borrower represents and warrants to Lender as follows: 

 

Section 7.1.  Organization and Qualification; Authority; Consents.  Borrower (a) is a 

public agency formed under the provisions of the Joint Exercise of Powers Act of the State of 

California (Government Code Section 6500, et seq.) that is qualified to be a community choice 

aggregator pursuant to California Public Utilities Code Section 366.2 and (b) has full and 

adequate power to own its Property and conduct its business as now conducted, and is duly 

licensed or qualified in each jurisdiction in which the nature of the business conducted by it or 

the nature of the Property owned or leased by it requires such licensing or qualifying unless the 

failure to be so licensed or qualified would not have a material adverse effect on its business, 

operations or assets.  Borrower has the agency power to enter into this Agreement and the other 

Loan Documents to which it is a party, to request the Advances and incur the Obligations 

provided for herein, to execute Promissory Notes in evidence thereof, to pledge and encumber 

assets as security therefor, and to perform each and all of the promises herein and therein.  This 

Agreement and the other Loan Documents to which Borrower is a party do not, nor does the 

performance or observance by Borrower of any of the matters or things herein or therein 

provided for, contravene any provision of law or the Joint Powers Agreement or any covenant, 

indenture or agreement of or affecting Borrower or any of its Properties, including any Power 

Purchase Agreements.  The execution, delivery, performance and observance by Borrower of 

this Agreement and the other Loan Documents do not and, at the time of delivery hereof, will not 

require any consent or approval of any other Person, other than such consents and approvals that 

have been given or obtained. 

 

Section 7.2.  Legal Effect.  This Agreement and the other Loan Documents to which 

Borrower is a party constitute legal, valid and binding agreements of Borrower, enforceable in 

accordance with their respective terms, subject to laws relating to bankruptcy, insolvency or 

other laws affecting the enforcement of creditors’ rights generally and the application of 

equitable remedies if equitable remedies are sought. 

 

Section 7.3.  Subsidiaries.  Borrower has no Subsidiaries.   
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Section 7.4.  Use of Proceeds.  Borrower will use the proceeds of the Advances as provided 

herein and solely for purposes consistent with the purpose of Borrower as set forth in the Joint 

Powers Agreement, including for purposes consistent with the community choice aggregation 

program established by Borrower pursuant to California Public Utilities Code Section 366.2. 

 

Section 7.5.  Financial Reports.  Effective with the delivery to Lender of the financial 

statements required by Section 9.2, the statements of financial condition of Borrower as at the 

date of such statements delivered to Lender, and the related statements of income, retained 

earnings and cash flows of Borrower for the fiscal year then ended and accompanying notes 

thereto, which financial statements are to be reviewed by an independent public accountant, and 

the unaudited interim statements of financial condition of Borrower as at the date of such 

statements delivered to Lender and the related statements of income and cash flows of Borrower 

for the period then ended, fairly present the financial condition of Borrower as at said dates and 

the results of its operations and cash flows for the periods then ended in conformity with GAAP 

applied on a consistent basis, subject (in the case of unaudited statements) year-end audit 

adjustments.  Borrower has no contingent liabilities which are material to it other than, with 

respect to any financial statements delivered to Lender, as indicated on said financial statements. 

 

Section 7.6.  Full Disclosure.  The statements and other information furnished to Lender 

in connection with the negotiation of this Agreement and the other Loan Documents and the 

commitment by Lender to provide the financing contemplated hereby do not contain any untrue 

statements of a material fact or omit a material fact necessary to make the material statements 

contained herein or therein not misleading; provided that Lender acknowledges that, as to any 

projections furnished to Lender, Borrower only represents that the same were prepared on the 

basis of information and estimates Borrower believed to be reasonable at the time such 

information was prepared. 

 

Section 7.7.  Litigation.  There is no litigation or governmental proceeding pending, nor 

to the knowledge of Borrower threatened in writing, against Borrower which if adversely 

determined would result in any material adverse change in the financial condition, Properties, 

business or operations of Borrower. 

 

Section 7.8.  Good Title.  Borrower has good and defensible title to its Properties as 

reflected on the most recent balance sheet of Borrower furnished to Lender, subject to no Liens 

other than Permitted Liens or as otherwise limited by applicable law. 

 

Section 7.9.  Members.  Borrower is not a party to any contract or agreement with any of its 

members on terms and conditions which are less favorable to Borrower than would be usual and 

customary in similar contracts or agreements between Persons not affiliated with each other. 

 

Section 7.10.  Compliance with Laws.  Borrower is in compliance with the requirements of 

all federal, state and local laws, rules and regulations applicable to or pertaining to its Properties or 

business operations (including, without limitation, laws and regulations establishing quality criteria 

and standards for air, water, land and toxic or hazardous wastes and substances), non-compliance 

with which could have a material adverse effect on the financial condition, Properties, business or 

operations of Borrower.  Borrower has not received notice to the effect that its operations are not in 
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compliance with any of the requirements of applicable federal, state or local environmental, health 

and safety statutes and regulations or are the subject of any governmental investigation evaluating 

whether any remedial action is needed to respond to a release of any toxic or hazardous waste or 

substance into the environment, which non-compliance or remedial action could have a material 

adverse effect on the financial condition, Properties, business or operations of Borrower. 

 

Section 7.11.  Other Agreements.  Borrower is not in default under the terms of any 

covenant, indenture or agreement of or affecting Borrower or any of its Properties, which default if 

uncured would have a material adverse effect on the financial condition, Properties, business or 

operations of Borrower. 

 

Section 7.12.  No Default.  No Default or Event of Default has occurred or is continuing. 

 

SECTION 8.  CONDITIONS PRECEDENT. 

 

The obligation of Lender to make any Advance is subject to the following conditions 

precedent: 

 

Section 8.1.  All Advances.  As of the time of the making of each Advance (including the 

initial Advance unless otherwise specified): 

 

(a) each of the representations and warranties set forth in Section 7 hereof and in the 

other Loan Documents shall be true and correct as of said time, except that the representations 

and warranties made under Section 7.5 (except for the initial Advance) shall be deemed to refer 

to the most recent financial statements furnished to Lender pursuant to Section 9.2 hereof; and 

 

(b) Borrower shall be in full compliance with all of the material terms and conditions 

of this Agreement, the Notes, the Assignment of Deposit Accounts and all other Loan 

Documents, and no Default or Event of Default shall have occurred or be continuing. 

 

Section 8.2.  Initial Advances under the Revolving Credit Commitment.  At or prior to the 

making of the first Advance under the Revolving Credit Commitment, the following conditions 

precedent must also be satisfied: 

 

(a) Lender shall have received properly completed and executed originals of the 

following in form and substance approved by Lender: 

 

i. this Agreement; 

ii. favorable written legal opinion from Borrower’s counsel; 

iii. the Request for Advance in the form of Exhibit E; 

iv. the resolutions adopted by the Board of Directors of Borrower with respect to this 

Agreement and the other Loan Documents, certified by an Authorized 

Representative; 

v. an incumbency certificate containing the name, title and genuine signatures of each of 

Borrower’s Authorized Representatives; 

vi. evidence of Borrower’s good standing in the state of California; 
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vii. payment by Borrower of the Loan Fee and all payments and expenses required to be 

paid by Borrower pursuant to Sections 5.1 and 11.4(a) of this Agreement; and 

viii. copies (executed and certified, as may be appropriate) of the organizational 

documents of Borrower and all legal documents or proceedings (including minutes of 

board meetings) taken in connection with the execution and delivery of this 

Agreement to the extent Lender or its counsel may reasonably request. 

 

(b) The Debt Service Reserve Account shall have been established and funded with 

Lender; 

 

(c) The Advance is either a) a Working Capital Advance or b) a Letter of Credit 

Advance provided in Section 4; and 

 

(d) Any legal matters incident to the execution and delivery of this Agreement and 

the other Loan Documents and to the transactions contemplated hereby and thereby shall be 

reasonably satisfactory to Lender and its counsel.  

 

Section 8.3.  Permitted Revolving Credit Advances.  The following Advances are 

permitted under the Revolving Credit Commitment:  Working Capital Advances, which shall be 

requested in substantially the form of Exhibit E, and Letter of Credit Advances, which shall be 

requested in accordance with Section 4. 

 

SECTION 9. COVENANTS. 

 

 Borrower agrees that, so long as any credit is available to or in use by Borrower hereunder, 

except to the extent compliance in any case or cases is waived in writing by Lender: 

 

 Section 9.1.  Maintenance of Business.  Borrower shall preserve and maintain its existence.  

Borrower shall preserve and keep in force and effect all licenses, permits and franchises necessary 

to the proper conduct of its business and shall conduct its business affairs in a reasonable and 

prudent manner.  Borrower shall maintain executive and management personnel with substantially 

the same qualifications and experience as the present executive and management personnel, and 

shall provide Lender with written notice of any change in executive and management personnel. 

  

 Section 9.2.  Financial Reports.  Borrower shall maintain a standard system of accounting in 

accordance with GAAP and shall furnish to Lender and its duly authorized representatives such 

information respecting the business and financial condition of Borrower as Lender may reasonably 

request; and without any request, shall furnish to Lender: 

 

(a) as soon as available, and in any event within forty-five (45) days after the close of 

each calendar quarter, an unaudited balance sheet of Borrower as of the last day of the period then 

ended and the statements of income, retained earnings and cash flows of Borrower for the period 

then ended, prepared in accordance with GAAP and in a form acceptable to Lender; 

 

(b) as soon as available, and in any event no later than one hundred twenty (120) days 

after each Fiscal Year End, a copy of the audited balance sheet of Borrower as of the last day of the 
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Fiscal Year End and the statements of income, retained earnings and cash flows of Borrower for the 

period then ended, and accompanying notes thereto, each in reasonable detail showing in 

comparative form the figures for the previous fiscal year, accompanied by an unqualified opinion 

thereon of Borrower’s independent public accountants, to the effect that the financial statements 

have been prepared in accordance with GAAP and present fairly in accordance with GAAP the 

financial condition of Borrower as of the close of such fiscal year and the results of its operations 

and cash flows for the fiscal year then ended and that an examination of such accounts in connection 

with such financial statements has been made in accordance with generally accepted auditing 

standards and, accordingly, such examination included such tests of the accounting records and such 

other review procedures as were considered necessary in the circumstances;  

 

(c) promptly after receipt thereof, any additional written reports, management letters or 

other detailed information contained in writing concerning significant aspects of Borrower’s 

operations and financial affairs given to it by its independent public accountants; 

 

(d) promptly after knowledge thereof shall have come to the attention of any responsible 

officer of Borrower, written notice of any litigation threatened in writing or any pending litigation or 

governmental proceeding or labor controversy against Borrower which, if adversely determined, 

would materially adversely affect the financial condition, Properties, business or operations of 

Borrower or result in the occurrence of any Default or Event of Default hereunder; and 

 

(e) promptly after the request therefore, all such other information as Lender may 

reasonably request. 

 

Each of the financial statements furnished to Lender pursuant to this Section 9.2 shall be 

accompanied by a written certificate signed by the chief financial officer of Borrower to the effect 

that to the best of such officer’s knowledge and belief no Default or Event of Default has occurred 

during the period covered by such statements or, if any such Default or Event of Default has 

occurred during such period, setting forth a description of such Default or Event of Default and 

specifying the action, if any, taken by Borrower to remedy the same. 

 

Section 9.3.  Maintenance of Debt Service Reserve Account.  Borrower shall ensure that the 

Debt Service Reserve Account remains pledged and assigned to Lender as collateral for the 

Obligations in accordance with Section 6. 

 

Section 9.4.  Exclusive Deposit Relationship with Auto Pay.  Borrower shall maintain all of 

Borrower’s deposit accounts, including the Lockbox Account, exclusively with Lender and 

authorize all scheduled payments on the Revolving Credit to be automatically debited from a 

designated account with Lender.  If this covenant is not satisfied, as determined by Lender, it shall 

not constitute an Event of Default, but the interest rate on all outstanding Notes will immediately 

increase by adding an additional 2.00 percentage point margin.  This margin shall continue to apply 

to each succeeding interest rate change that may apply thereafter so long as this covenant is not 

satisfied. 

 

Section 9.5.  Total Liabilities to Tangible Unrestricted Net Position.  Borrower shall 

maintain a maximum Total Liabilities to Tangible Adjusted Unrestricted Net Position not at any 
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time greater than 2.00:1.00, measured quarterly.  As used herein, “Total Liabilities to Tangible 

Adjusted Unrestricted Net Position” is defined as the total of current liabilities, non-current 

liabilities and contingent Liabilities, then divided by Tangible Adjusted Unrestricted Net Position.  

“Tangible Adjusted Unrestricted Net Position” is defined as total Adjusted Unrestricted Net 

Position less any intangible assets.  “Adjusted Unrestricted Net Position” is defined as total net 

assets (i.e. total assets less total liabilities) less temporarily and permanently restricted net assets as 

presented in Borrower’s financial statements, plus the Debt Service Reserve Account.  “Contingent 

Liabilities” is defined as a present obligation that arises from past events, but is not recognized 

because (i) it is not probable that an outflow of resources embodying economic benefits will be 

required to settle the obligation, or (ii) the amount of the obligation cannot be measured with 

sufficient reliability.  Contingent Liabilities will include the outstanding Letters of Credit issued and 

will exclude power purchase contingencies and the available Revolving Credit Commitment. 

 

Section 9.6.  Unrestricted Tangible Net Assets.  Borrower to maintain minimum 

Unrestricted Tangible Net Assets not at any time less than One Hundred Million and 00/100 Dollars 

($100,000,000), measured quarterly. 

 

“Unrestricted Tangible Net Assets” is defined as total assets less temporarily and 

permanently restricted assets, less any intangible assets, less total liabilities. 

 

Section 9.7. Positive Change in Net Assets.  Borrower will show a minimum positive change 

in Unrestricted Tangible Net Assets of no less than One and 00/100 Dollars ($1.00), measured 

annually for the twelve month period beginning the first day after Fiscal Year End through the 

Fiscal Year End. 
 

Section 9.8.  Inspection.  Borrower shall permit Lender and its duly authorized 

representatives and agents, at such times and intervals as Lender may designate, but in any event, no 

more than six (6) times during any twelve (12) month period so long as no Default or Event of 

Default has occurred and is continuing: (i) to visit and inspect any of the Properties, books and 

financial records of Borrower and to examine and make copies of the books of accounts and other 

financial records of Borrower, and (ii) to discuss the affairs, finances and accounts of Borrower 

with, and to be advised as to the same by, the executive officers of Borrower and other officers, 

employees and independent public accountants of Borrower (and by this provision Borrower each 

authorizes such accountants to discuss with Lender or its agents and representatives the finances and 

affairs of Borrower).  Without limiting the generality of the foregoing, Borrower shall promptly 

provide all information and access requested by Lender as Lender determines is necessary or 

required in connection with the preparation of its own financial statements. 

 

Section 9.9.  Liens.  Borrower shall not create, incur or permit to exist any Lien of any kind 

on any Property owned by Borrower or any Subsidiary; provided, however, that the foregoing shall 

not apply to nor operate to prevent: 

 

 (a) Liens arising by statute in connection with worker’s compensation, unemployment 

insurance, old age benefits, social security obligations, taxes, assessments, statutory obligations or 

other similar charges, good faith cash deposits in connection with tenders, contracts or leases to 

which Borrower is a party or other cash deposits required to be made in the ordinary course of 
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business, provided in each case that the obligation is not Indebtedness for Borrowed Money and that 

the obligation secured is not overdue or, if overdue, is being contested in good faith by appropriate 

proceedings which prevent enforcement of the matter under contest and adequate reserves have 

been established therefor; 

 

 (b) mechanics’, workmen’s, materialmen’s, landlords’, carriers’, or other similar Liens 

arising in the ordinary course of business with respect to obligations which are not due or which are 

being contested in good faith by appropriate proceedings which prevent enforcement of the matter 

under contest;  

 

 (c) the pledge of assets for the purpose of securing an appeal, stay or discharge in the 

course of any legal proceeding, provided that the aggregate amount of liabilities of Borrower 

secured by a pledge of assets permitted under this subsection, including interest and penalties 

thereon, if any, shall not be in excess of $200,000 at any one time outstanding;  

 

 (d) the Liens pursuant to an approved Power Purchase Agreement; and 

 

(e) the Liens established by the Loan Documents or otherwise in favor of Lender. 

 

 The Liens described in clauses (a) through (e) of this Section 9.9 are collectively referred to 

in this Agreement as the “Permitted Liens.” 

 

Section 9.10.  Investments, Acquisitions, Loans, Advances and Guaranties.  Borrower shall 

not directly or indirectly, make, retain or have outstanding any investments (whether through 

purchase of stock or obligations or otherwise) in, or loans or advances (other than for travel 

advances and other similar cash advances made to employees in the ordinary course of business) to, 

any other Person, or acquire all or any substantial part of the assets or business of any other Person 

or division thereof, or be or become liable as endorser, guarantor, surety or otherwise for any debt, 

obligation or undertaking of any other Person, or otherwise agree to provide funds for payment of 

the obligations of another, or supply funds thereto or invest therein or otherwise assure a creditor of 

another against loss, or apply for or become liable to the issuer of a letter of credit which supports 

an obligation of another, or subordinate any claim or demand it may have to the claim or demand of 

any other Person.  

 

Section 9.11.  Compliance with Laws.  Borrower shall comply in all respects with the 

requirements of all laws, rules, regulations, ordinances and orders applicable to or pertaining to its 

Properties or business operations, non-compliance with which could have a material adverse effect 

on the financial condition, Properties, business or operations of Borrower or could result in a Lien 

upon any of its Property. 

 

Section 9.12.  Burdensome Contracts With Members.  Borrower shall not enter into any 

contract, agreement or business arrangement with any of its members on terms and conditions 

which are less favorable to Borrower than would be usual and customary in similar contracts, 

agreements or business arrangements between Persons not affiliated with each other. 
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Section 9.13.  Notices of Claims and Litigation.  Borrower shall promptly inform Lender in 

writing of (a) all material adverse changes in Borrower’s financial condition and/or (b) all existing 

or written threats of litigation, claims, investigations, administrative proceedings or similar actions 

affecting Borrower which could materially affect the financial condition of Borrower. 

 

Section 9.14.  Other Agreements.  Borrower shall comply with all terms and conditions of 

all other agreements, whether now or hereafter existing, between Borrower and any other party, 

non-compliance with which could have a material adverse effect on the financial condition, 

Properties, business or operations of Borrower, and notify Lender immediately in writing of any 

default in connection with any other such agreements. 

 

Section 9.15.  Performance.  Borrower shall timely perform and comply with all terms, 

conditions, and provisions set forth in this Agreement, the Notes and in all other instruments and 

agreements between Borrower and Lender.  Borrower shall notify Lender promptly in writing of 

any Default in connection with any Loan Document. 

 

Section 9.16.  Compliance Certificates.  Borrower shall, unless waived in writing by Lender, 

provide Lender, at least annually, with a certificate executed by Borrower’s chief financial officer, 

or other officer or person acceptable to Lender, certifying that the representations and warranties set 

forth in this Agreement are true and correct as of the date of the certificate and further certifying 

that, as of the date of the certificate, no Event of Default exists under this Agreement. 

 

Section 9.17.  Fiscal Year.  Borrower shall not change its fiscal year without the prior 

written consent of Lender. 

 

Section 9.18. Indebtedness for Borrowed Money.   As of the date hereof, Borrower has no 

outstanding Indebtedness for Borrowed Money.  Borrower shall not issue, incur, assume, create 

or have outstanding any Indebtedness for Borrowed Money; provided, however, that the 

foregoing shall not restrict nor operate to prevent the Obligations of Borrower owing to Lender 

hereunder. 

 

SECTION 10. EVENTS OF DEFAULT AND REMEDIES. 

 

Section 10.1.  Events of Default.  Any one or more of the following will constitute an 

“Event of Default” hereunder: 

 

(a) any default in the payment when due (whether by lapse of time, acceleration or 

otherwise) of (i) any payment of principal or interest under a Note, or (ii) any other Obligation 

within five (5) days after payment or performance is due from Borrower; or 

 

(b) any representation or warranty made by Borrower herein or in any other Loan 

Document, or in any statement or certificate furnished by it pursuant hereto or thereto, or in 

connection with any Advance made hereunder, is inaccurate or untrue in any material respect as 

of the date of the issuance or making thereof; or 
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(c) any event occurs or condition exists (other than those described in clauses (a) 

through (b) above) which is specified as an event of default under any of the other Loan 

Documents, or any of the Loan Documents for any reason ceases to be in full force and effect, or 

any of the Loan Documents is declared to be null and void, or Borrower takes any action for the 

purpose of repudiating or rescinding any Loan Document executed by it; or 

 

(d) any judgment, order, writ of attachment, writ of execution, writ of possession or 

any similar legal process seeking an amount in excess of One Million Dollars ($1,000,000) is 

entered or filed against Borrower or any of Borrower’s Properties and remains unvacated, 

unbonded and unstayed for a period of ten (10) or more calendar days; or 

 

(e) Borrower defaults under any loan, extension of credit, security agreement, 

purchase or sales agreement, or any other agreement in favor of any other creditor or Person that 

may materially affect any of Borrower’s Properties, Borrower’s ability to repay the Revolving 

Credit or Borrower’s ability to perform its Obligations under this Agreement or any of the other 

Loan Documents; or 

 

(f) a material adverse change occurs in Borrower’s financial condition, or Lender 

believes, in its reasonable discretion, the prospect of payment or performance of Borrower’s 

obligations under this Agreement is materially impaired; or 

 

(g) Borrower (i) takes any steps to effect a Winding-Up, (ii) fails to pay, or admits in 

writing its inability to pay, its debts generally as they become due;  

 

(h) a custodian, receiver, administrative receiver, administrator, trustee, examiner, 

liquidator or similar official is appointed over Borrower or any substantial part of any of its 

Properties, or a Winding-Up proceeding is instituted against Borrower, and such appointment 

continues undischarged or such proceeding continues undismissed or unstayed for a period of 

thirty (30) or more days, or Borrower becomes unable to pay or admits in writing its inability to 

pay its debts as they become due; or 

 

(i) Borrower fails to comply with or to perform any other term, obligation, covenant 

or condition contained in this Agreement or in any other Loan Document or in any other 

agreement between Lender and Borrower, which failure is capable of being cured, if such failure 

is not cured within thirty (30) days after written notice thereof from Lender; provided however, 

that if any such failure cannot reasonably be cured within such 30-day period, then the period to 

cure shall be deemed extended for up to an additional thirty (30) days after Lender’s initial 

default notice as long as Borrower diligently and continuously proceeds to cure such failure.  

Borrower agrees to reimburse Lender for all reasonable costs and expenses (including legal fees) 

incurred by Lender as a result of any failure described in this paragraph until cured. 

 

Section 10.2.  Non-Insolvency Default Remedies.  Upon the occurrence of any Event of 

Default described in clauses (a) through (g) and (i) of Section 10.1, Lender or any permitted 

holder of any Note may, by notice to Borrower, take any of the following actions: 
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(a) terminate any obligation to extend any further credit hereunder (including but not 

limited to Advances) on the date (which may be the date thereof) stated in such notice; 

 

(b) declare all Advances and all indebtedness under the Notes then outstanding 

(including all outstanding principal and all accrued but unpaid interest), and all other Obligations 

of Borrower to Lender, to be immediately due and payable without further demand, presentment, 

protest or notice of any kind; and 

 

(c) exercise and enforce any and all rights and remedies contained in any other Loan 

Document or otherwise available to Lender at law or in equity. 

 

Section 10.3.  Insolvency Default Remedies.  Upon the occurrence of any Event of 

Default described in Section 10.1(h), all Advances and all indebtedness under the Notes then 

outstanding (including all outstanding principal and all accrued but unpaid interest), and all other 

Obligations of Borrower to Lender, will immediately become due and payable without 

presentment, demand, protest or notice of any kind, and Lender shall have no obligation to 

extend any further credit hereunder (including but not limited to Advances). 

 

SECTION 11. MISCELLANEOUS. 

 

Section 11.1.  Holidays.  If any payment hereunder becomes due and payable on a day 

which is not a Business Day, the due date of such payment will be extended to the next 

succeeding Business Day on which date such payment will be due and payable.  In the case of 

any principal falling due on a day which is not a Business Day, interest on such principal amount 

will continue to accrue during such extension at the Applicable Rate, which accrued amount will 

be due and payable on the next scheduled date for the payment of interest. 

 

Section 11.2.  No Waiver, Cumulative Remedies.  No delay or failure on the part of 

Lender or on the part of the holder of any Promissory Note in the exercise of any power or right 

will operate as a waiver thereof or as an acquiescence in any Default, nor will any single or 

partial exercise of any power or right preclude any other or further exercise thereof, or the 

exercise of any other power or right.  All rights and remedies of Lender and the holder of any 

Note are cumulative to, and not exclusive of, any rights or remedies which any of them would 

otherwise have.  Borrower agrees that in the event of any breach or threatened breach by 

Borrower of any covenant, obligation or other provision contained in this Agreement, Lender 

shall be entitled (in addition to any other remedy that may be available to Lender) to: (i) a decree 

or order of specific performance or mandamus to enforce the observance and performance of 

such covenant, obligation or other provision; and (ii) an injunction restraining such breach or 

threatened breach.  Borrower further agrees that neither Lender nor any other person or entity 

shall be required to obtain, furnish or post any bond or similar instrument in connection with or 

as a condition to obtaining any remedy referred to in this Section 11, and Borrower irrevocably 

waives any right it may have to require the obtaining, furnishing or posting of any such bond or 

similar instrument. 

 

Section 11.3.  Amendments, Etc.  No amendment, modification, termination or waiver of 

any provision of this Agreement or any other Loan Document nor consent to any departure by 
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Borrower therefrom, will in any event be effective unless the same is in writing and signed by 

Lender.  No notice to or demand on Borrower in any case will entitle Borrower to any other or 

further notice or demand in similar or other circumstances. 

 

Section 11.4.  Costs and Expenses.   

 

(a) Borrower shall pay all reasonable out-of-pocket expenses incurred by Lender, if 

any, in connection with the preparation, negotiation, execution, delivery and administration of 

this Agreement and the other Loan Documents or any amendments, modifications or waivers of 

the provisions hereof or thereof (whether or not the transactions contemplated hereby or thereby 

shall be consummated) including, without limitation, the fees specified in Section 5.1. 

 

(b) Borrower agrees to pay on demand all reasonable costs and expenses (including 

attorneys’ fees and expert witness fees), if any, incurred by Lender or any other holder of the 

Obligations in connection with any Event of Default or the enforcement of this Agreement, any 

other Loan Document or any other instrument or document to be delivered hereunder, including 

without limitation any action, suit or proceeding brought against Lender by any Person which 

arises out of the transactions contemplated hereby or out of any action or inaction by Lender 

hereunder or thereunder. 

 

Section 11.5.  Indemnity.  Whether or not the transactions contemplated hereby shall be 

consummated, Borrower shall indemnify, defend and hold harmless Lender and its officers, 

directors, employees, counsel, agents and attorneys-in-fact (each, an “Indemnified Person”) 

from and against any and all liabilities, obligations, losses, damages, penalties, actions, 

judgments, suits, costs, charges, expenses or disbursements (including attorneys’ costs and 

expert witnesses’ fees), of any kind or nature whatsoever, that (a) arise from or relate in any way 

to the execution, delivery, enforcement, performance and administration of this Agreement and 

any other Loan Document, or the transactions contemplated hereby and thereby, and with respect 

to any investigation, litigation or proceeding (including any Winding-Up or appellate 

proceeding) related to this Agreement or the Advances or the use of the proceeds thereof, 

whether or not any Indemnified Person is a party thereto, and/or (b) may be incurred by or 

asserted against such Indemnified Person in connection with or arising out of any pending or 

threatened investigation, litigation or proceeding, or any action taken by any Person, arising out 

of or related to any Property of Borrower (all the foregoing, collectively, the “Indemnified 

Liabilities”); provided that Borrower shall have no obligation hereunder to any Indemnified 

Person with respect to Indemnified Liabilities to the extent arising from the gross negligence or 

willful misconduct of such Indemnified Person. 

 

No action taken by legal counsel chosen by Lender in defending against any 

investigation, litigation or proceeding or requested remedial, removal or response action vitiates 

or in any way impairs Borrower’s obligation and duty hereunder to indemnify and hold harmless 

Lender unless such action involved gross negligence or willful misconduct.  Neither Borrower 

nor any other Person is entitled to rely on any inspection, observation, or audit by Lender or its 

representatives or agents.  Lender owes no duty of care to protect Borrower or any other Person 

against, or to inform Borrower or any other Person of, any adverse condition affecting any site or 

Property.  Lender is not obligated to disclose to Borrower or any other Person any report or 
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findings made as a result of, or in connection with, any inspection, observation or audit by 

Lender or its representatives or agents. 

 

The obligations of Borrower in this Section 11.5 shall survive the payment and 

performance of all other Obligations.  At the election of any Indemnified Person, Borrower shall 

defend such Indemnified Person using legal counsel satisfactory to such Indemnified Person in 

such Indemnified Person’s sole discretion, at the sole cost and expense of Borrower.  All 

amounts owing under this Section 11.5 shall be paid within thirty (30) days after demand. 

 

Section 11.6.  Right of Set Off.  To the extent permitted by applicable law, Lender 

reserves a right of setoff in all of Borrower’s Other RCB Accounts (whether checking, savings, 

or some other account) other than the Lockbox Account.  This includes all accounts Borrower 

holds jointly with someone else and all accounts Borrower may open in the future.  However, 

this does not include any IRA or Keogh accounts, or any trust accounts for which setoff would 

be prohibited by law.  Borrower authorizes Lender, to the extent permitted by applicable law, to 

charge or setoff all sums due and owing from Borrower against any and all such accounts. 

 

Section 11.7.  Survival of Representations.  All representations and warranties made 

herein or in certificates given pursuant hereto will survive the execution and delivery of this 

Agreement and the other Loan Documents, and will continue in full force and effect with respect 

to the date as of which they were made as long as any credit is in use or available hereunder. 

 

Section 11.8.  Notices.  Except as otherwise specified herein, all notices hereunder will be 

in writing (including by hand, post, courier, email or telecopy) and will be given to the relevant 

party at its address, email address or telecopier number set forth below, or such other address or 

telecopier number as such party may hereafter specify by notice to the other given by certified or 

registered mail, by Federal Express or DHL, by telecopy or by other telecommunication device 

(including electronic mail) capable of creating a written record of such notice and its receipt.  

Notices hereunder will be addressed: 

 

To Borrower at: 

 

Silicon Valley Clean Energy Authority 

girish@svcleanenergy.org 

Attention:  Chief Executive Officer 

 

With a copy (not constituting notice) to: 

 

Silicon Valley Clean Energy Authority 

333 W. El Camino Real, Suite 290 

Sunnyvale, CA 94087 

Attention:  Board Clerk/Executive Assistant 
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To Lender at: 

 

River City Bank 

2485 Natomas Park Drive, Suite 400 

Sacramento, CA  95833 

Telephone:  (916) 567-2700 

Telecopy:    (916) 567-2780 

Attention:   Jennifer Ballard 

Loan Center  

 

Each such notice, request or other communication will be effective (i) if given by 

telecopier, when such telecopy or email is transmitted to the telecopier number or email address 

specified in this Section and a confirmation of such telecopy or email has been received by the 

sender, (ii) if given by mail, three (3) days after such communication is deposited in the mail, 

certified or registered with return receipt requested, addressed as aforesaid or (iii) if given by any 

other means, when delivered at the addresses specified in this Section 11.8; provided that any 

notice given pursuant to Section 2.2 hereof will be effective only upon receipt. 

 

For notice purposes, Borrower agrees to keep Lender informed at all times of Borrower’s 

current address. 

 

Section 11.9.  Headings.  Section headings used in this Agreement are for convenience of 

reference only and are not a part of this Agreement for any other purpose. 

 

Section 11.10.  Severability of Provisions.  Any provision of this Agreement which is 

prohibited or unenforceable in any jurisdiction will, as to such jurisdiction, be ineffective to the 

extent of such prohibition or unenforceability without invalidating the remaining provisions 

hereof or affecting the validity or enforceability of such provision in any other jurisdiction. 

 

Section 11.11.  Counterparts.  This Agreement may be executed in any number of 

counterparts, and by different parties hereto on separate counterparts, and all such counterparts 

taken together will be deemed to constitute one and the same instrument. 

 

Section 11.12.  Assignments, Binding Nature, Governing Law, Etc.  This Agreement will 

be binding upon Borrower and its permitted successors and assigns, and will inure to the benefit 

of Lender and the benefit of its permitted successors and assigns, including any permitted 

subsequent holder of a Note.  This Agreement and the rights and duties of the parties hereto will 

be construed and determined in accordance with the internal laws of the State of California 

without regard to principles of conflicts of laws.  This Agreement constitutes the entire 

understanding of the parties with respect to the subject matter hereof and any prior agreements, 

whether written or oral, with respect thereto are superseded hereby.  Borrower may not assign its 

rights hereunder without the written consent of Lender.  Lender may assign its rights hereunder 

without the consent of Borrower, but only if after any such assignment Lender acts as the lead 

agent or administrative agent with respect to this Agreement. 
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Section 11.13.  Submission to Jurisdiction; Waiver of Jury Trial.  Borrower hereby 

submits to the nonexclusive jurisdiction of the United States District Court for the Eastern 

District of California and of any California State court sitting in the County of Sacramento for 

purposes of all legal proceedings arising out of or relating to this Agreement, the other Loan 

Documents or the transactions contemplated hereby or thereby.  Borrower irrevocably waives, to 

the fullest extent permitted by law, any objection which it may now or hereafter have to the 

laying of the venue of any such proceeding brought in such a court has been brought in an 

inconvenient forum.  Borrower hereby irrevocably waives any and all right to trial by jury in any 

legal proceeding arising out of or relating to any Loan Document or in the transactions 

contemplated thereby. 

 

Section 11.14.  Time is of the Essence.  Time is of the essence in the performance and 

enforcement of this Agreement and the other Loan Documents. 

 

Section 11.15.  Consent to Loan Participation .  Borrower agrees and consents to 

Lender’s sale or transfer, whether now or later, of one or more participation interests in the 

Revolving Credit to one or more purchasers, whether related or unrelated to Lender, provided 

that at all times Lender manages the Revolving Credit such that Borrower may communicate 

exclusively with Lender.  Lender may provide, without any limitation whatsoever, to any one or 

more purchasers or potential purchasers, any information or knowledge Lender may have about 

Borrower or about any other matter relating to this Agreement, and Borrower hereby waives any 

rights to privacy Borrower may have with respect to such matters.  Borrower additionally waives 

any and all notices of sale of participation interests, as well as all notices of any repurchase of 

such participation interests.  Borrower also agrees that the purchasers of any such participation 

interests will be considered as the absolute owners of such interest in a Note and will have all the 

rights granted under the participation agreement or agreements governing the same of such 

participation interests.  Borrower further waives all rights of offset or counterclaim that it may 

have now or later against Lender or against any purchaser of such a participation interest and 

unconditionally agrees that either Lender or such purchaser may enforce Borrower’s obligations 

under this Agreement irrespective of the failure or insolvency of any holder of any interest in a 

Note.  Borrower further agrees that the purchaser of any such participation interests may enforce 

the interests irrespective of any personal claims or defenses that Borrower may have against 

Lender. 

 

Section 11.16.  No Recourse Against Constituent Members of Borrower.  Borrower is 

organized as a Joint Powers Authority in accordance with the Joint Exercise of Powers Act of the 

State of California (Government Code Section 6500, et seq.) pursuant to the Joint Powers 

Agreement and is a public entity separate from its constituent members.  Borrower shall be 

solely responsible for all debts, obligations and liabilities accruing and arising out of this 

Agreement and the Notes.  Lender shall not make any claims, take any actions or assert any 

remedies against any of Borrower’s constituent members in connection with any payment default 

by Borrower under this Agreement or any other Loan Document. 

[remainder of page intentionally left blank] 
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Upon your acceptance hereof in the manner hereinafter set forth, this Agreement will 

constitute a contract between us for the uses and purposes hereinabove set forth. 

 

Executed and delivered in Sacramento, California, as of the first date written above. 

 

 

Silicon Valley Clean Energy Authority 

 

 

By: _____________________________ 

Girish Balachandran 

Its: Chief Executive Officer 

 

 

By: _____________________________ 

Margaret Abe-Koga 

Its: Chairperson of the Board 

 

 

RIVER CITY BANK 

 

 

By: _____________________________ 

Name: _____________________________ 

Its: _____________________________ 
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EXHIBIT A 

 

Definitions 

 

 

“Advance” and “Advances” is defined in Section 2.1. 

“Agreement” means this Credit Agreement, as the same may be amended, 

modified or restated from time to time in accordance with the terms hereof. 

“Applicable Rate” means a variable rate of interest equal to the One-Month 

LIBOR plus the Margin, subject to an overall floor of 1.75% per annum. The Applicable 

Rate is subject to increase as provided in Section 9.4. 

“Authorized Representative” means those persons shown on the list of officers 

provided by Borrower pursuant to Section 8.2(a)(v), or on any update of any such list 

provided by Borrower to Lender, or any further or different officer of Borrower so named 

by any Authorized Representative of Borrower in a written notice to Lender. 

“Borrower” is defined in the introductory paragraph. 

“Business Day” means a day (other than a Saturday or Sunday) on which banks 

are not authorized or required to be closed in Sacramento, California. 

“CPUC” means the California Public Utilities Commission. 

“CAL ISO” means California ISO, the independent grid operator. 

“Capital Lease” means at any date any lease of Property which in accordance 

with GAAP is required to be capitalized on the balance sheet of the lessee. 

“Capitalized Lease Obligation” means the amount of liability as shown on the 

balance sheet of any Person in respect of a Capital Lease as determined at any date in 

accordance with GAAP. 

“Debt Service Reserve Account” is defined in Section 6.1. 

 “Debtor Relief Laws” means the United States Bankruptcy Code and all other 

liquidation, conservatorship, insolvency, reorganization, or similar debtor relief laws of 

the United States or other applicable jurisdictions from time to time in effect and 

affecting the rights of creditors generally. 

“Default” means any event or condition the occurrence of which would, with the 

passage of time or the giving of notice, or both, constitute an Event of Default. 

“Default Rate” means the Applicable Rate plus five percent (5.0%). 

“Dollars and $” mean lawful money of the United States. 
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“Event of Default” is defined in Section 10.1. 

“Fiscal Year End” means September 30th. 

“Flat Fee” is defined in Section 4.8. 

“GAAP” means generally accepted accounting principles as established and 

interpreted by the Governmental Accounting Standards Board (GASB) and as applied by 

Borrower. 

“Governmental Authority” means the government of the United States or any 

other nation, or of any political subdivision thereof, whether state or local, and any 

agency, authority, instrumentality, regulatory body, court, central bank, or other entity 

exercising executive, legislative, judicial taxing, regulatory or administrative powers or 

functions of or pertaining to government.  

“Honor Date” is defined in Section 4.3. 

“Indebtedness for Borrowed Money” means, for any Person (without 

duplication), (i) all indebtedness created, assumed or incurred in any manner by such 

Person representing money borrowed (including by the issuance of debt securities), (ii) 

all indebtedness for the deferred purchase price of property or services (other than trade 

accounts payable arising in the ordinary course of business not more than 90 days past 

due), (iii) all indebtedness secured by any Lien upon Property of such Person, whether or 

not such Person has assumed or become liable for the payment of such indebtedness, (iv) 

all Capitalized Lease Obligations of such Person, and (v) all obligations of such Person 

on or with respect to letters of credit, banker’s acceptances and other evidences of 

indebtedness representing extensions of credit whether or not representing obligations for 

borrowed money. 

“Indemnified Liabilities” is defined in Section 11.5. 

“Indemnified Person” is defined in Section 11.5. 

“Initial Rate Set Date” means the date of issuance of each Promissory Note at 

which time Lender will determine the One-Month LIBOR which shall be in effect until 

the next Rate Change Date. 

“ISP” is defined in Section 4.5(a)(vi). 

“Issuance Fee” is defined in Section 4.8. 

“JPA Members” mean the City of Campbell, City of Cupertino, City of Gilroy, 

City of Los Altos, Town of Los Altos Hills, Town of Los Gatos, City of Milpitas, City of 

Monte Sereno, City of Morgan Hill, City of Mountain View, County of Santa Clara 

(Unincorporated Area), City of Saratoga and the City of Sunnyvale. 
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“Joint Powers Agreement” means the Joint Powers Agreement of Borrower 

effective as of March 31, 2016, and as amended from time to time. 

“Lender” is defined in the introductory paragraph. 

“Letter of Credit” means any letter of credit issued hereunder. 

“Letter of Credit Advance” and “Letter of Credit Advances” are defined in 

Section 2.1. 

“Letter of Credit Note” is defined in Section 2.3. 

“Lien” means any mortgage, lien, security interest, pledge, charge or 

encumbrance of any kind in respect of any Property, including the interests of a vendor or 

lessor under any conditional sale, Capital Lease or other title retention arrangement. 

“Loan Documents” means this Agreement, the Notes, the Assignment of Deposit 

Accounts, and all other documents, certificates, instruments and agreements relating to 

the foregoing or otherwise executed by Borrower in connection with the Revolving 

Credit. 

“Loan Fee” means one-quarter of one percent (0.25%) of the Revolving Credit 

Commitment. 

“Lockbox Account” means the lockbox agreement and lockbox account 

established with Lender, as custodian into which all revenues generated by Borrower 

must be deposited.  

“Maintenance and Operation Costs” shall be determined in accordance with the 

accrual basis of accounting in accordance with GAAP and shall mean the reasonable and 

necessary costs paid or incurred by Borrower for maintaining and operating the System, 

including costs of electric energy and power generated or purchased, costs of 

transmission and fuel supply, and including all reasonable expenses of management and 

repair and other expenses necessary to maintain and preserve the System in good repair 

and working order, and including all administrative costs of Borrower that are charged 

directly or apportioned to the maintenance and operation of the System, such as salaries 

and wages of employees, overhead, insurance, taxes (if any) and insurance premiums, 

and including all other reasonable and necessary costs of Borrower such as fees and 

expenses of an independent certified public accountant and the Consulting Engineer, and 

including Borrower’s share of the foregoing types of costs of any electric properties co-

owned with others, excluding in all cases depreciation, replacement and obsolescence 

charges or reserves therefore and amortization of intangibles and extraordinary items 

computed in accordance with GAAP or other bookkeeping entries of a similar nature.  

Maintenance and Operation Costs shall include all amounts required to be paid by 

Borrower under take or pay contracts. 
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“Margin” means, percentage points per annum as adjusted for any maximum or 

minimum rate limitations as provided in the Loan Documents above the One-Month 

LIBOR.  The ‘Revolving Credit Margin’ is equal to 1.75%. 

“Maturity Date” means, for any Note, the date so specified in such Note as the 

Maturity Date. 

“Notes” refers collectively to the Promissory Note and, if applicable, the Letter of 

Credit Note(s). 

“Obligations” means and includes all loans, advances, debts, liabilities and 

obligations of Borrower to Lender, of every kind and description (whether or not 

evidenced by any note or instrument and whether or not for the payment of money), 

direct or indirect, absolute or contingent, due or to become due, now existing or hereafter 

owed by Borrower to Lender, whether in connection with the Loan Documents or 

otherwise, including without limitation all interest, fees, charges, expenses, attorneys’ 

fees and accountants’ fees chargeable to Borrower or payable by Borrower thereunder. 

“One-Month LIBOR” means, as of each Rate Change Date or the Initial Rate Set 

Date, the rate determined by Lender to be the One-Month LIBOR rate as posted on 

Bankrate.com (or, if such rate becomes unavailable to Lender, a substitute rate based on 

an index selected by Lender in its sole discretion) as in effect from time to time, which 

rate is not necessarily the lowest rate charged by Lender on its loans and is set by Lender 

in its sole discretion. 

“Other RCB Accounts” is defined in Section 6.2. 

“Payment Date” means, other than the Termination Date or any Maturity Date, 

the first day of each calendar month. 

“Permitted Liens” is defined in Section 9.9. 

“Person” means an individual, partnership, corporation, company, limited 

liability company, association, trust, unincorporated organization or any other entity or 

organization, including a government or agency or political subdivision thereof. 

“Promissory Note” is defined in Section 2.3. 

“Property” means any interest in any kind of property or asset, whether real, 

personal or mixed, or tangible or intangible. 

“Power Purchase Agreement” means (i) that certain Master Power Purchase and 

Sale Agreement, to be entered into by Borrower with one or more of the following:  

3 Phases Renewable Inc., Energy America, LLC, Exelon Generation Company, LLC, 

Morgan Stanley Capital Group, Inc., Powerex Corp. and Shell Energy North America 

(US), L.P., (ii) the Security Agreement, (iii) the Collateral Account Agreement, and 

(iv) any and all amendments, modifications, and restatements of the documents referred 

to in the preceding clauses (i) through (iii). 

Item 1e
Attachment 1



 

{2719435.DOCX;2}  

“Rate Change Date” means the first calendar day of each calendar month. 

“Reimbursement Date” is defined in Section 4.3. 

“Related Parties” means, with respect to any Person, such Person’s affiliates and 

the partners, directors, officers, employees, agents, trustees, administrators, managers, 

advisors and representatives of such Person and of such Person’s affiliates. 

“Responsible Officer” means the Chief Executive Officer. 

“Revolving Credit” is defined in Section 2.1. 

“Revolving Credit Commitment” means, at any time of determination, an amount 

equal to $35,000,000.00 less the aggregate principal amount of Advances made by 

Lender under the Revolving Credit. 

“Revolving Credit Termination Date” means October 21, 2021. 

“SWIFT” is defined in Section 4.6. 

“System” means (i) all facilities, works, properties, structures and contractual 

rights to distribution, metering and billing services, electric power, scheduling and 

coordination, transmission capacity, and fuel supply of Borrower for the generation, 

transmission and distribution of electric power, (ii) all general plant facilities, works, 

properties and structures of Borrower, and (iii) all other facilities, properties and 

structures of Borrower, wherever located, reasonably required to carry out any lawful 

purpose of Borrower.  The term shall include all such contractual rights, facilities, works, 

properties and structures now owned or hereafter acquired by Borrower. 

“UCC” means the Uniform Commercial Code as enacted in the State of 

California. 

“Unreimbursed Amount” is defined in Section 2.3. 

“UPC” is defined in Section 4.5(a)(vi). 

“Winding-Up” means, in relation to a Person, a voluntary or involuntary case or 

other proceeding or petition seeking dissolution, liquidation, reorganization, 

administration, assignment for the benefit of creditors or other relief under any federal, 

state or foreign bankruptcy, insolvency or other similar law now or hereafter in effect, or 

seeking the appointment of a custodian, trustee, receiver, liquidator or other similar 

official over that Person or any substantial part of that Person’s Properties. 

“Working Capital Advance” is defined in Section 2.1. 
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EXHIBIT B 

REVOLVING CREDIT PROMISSORY NOTE 

 

 

$35,000,000.00 Date: October 22, 2019 

Loan No. 5084548931 

 

FOR VALUE RECEIVED, SILICON VALLEY CLEAN ENERGY AUTHORITY, a 

public agency formed under the provisions of the Joint Exercise of Powers Act of the State of 

California, Government Code Section 6500 et seq. (“Borrower”), promises to pay to the order of 

RIVER CITY BANK (“Lender”) the principal sum of THIRTY-FIVE MILLION and/100 

DOLLARS ($35,000,000.00), pursuant to the terms of that certain Credit Agreement (the 

“Credit Agreement”) dated as of October 22, 2019, between Borrower and Lender, together with 

interest thereon as provided herein and therein.  All payments under this Revolving Credit 

Promissory Note (“Note”) shall be made to Lender at its address specified in the Credit 

Agreement, or at such other place as the holder of this Note may from time to time designate in 

writing, in accordance with the terms of this Note and the Credit Agreement.  Capitalized terms 

used but not defined in this Note shall have the definitions provided in the Credit Agreement. 

 

Payment Terms.  Borrower agrees to pay monthly payments of interest only on the 

unpaid principal balance of this Note as of each Payment Date beginning on the latter of (a) the 

first Payment Date after the date of each Advance, or (b) November 1, 2019, with all subsequent 

payments due and payable on each Payment Date thereafter as provided in Section 3 of the 

Credit Agreement.  Interest will accrue prior to maturity (whether by lapse of time, acceleration 

or otherwise) at the Applicable Rate and after maturity (whether by lapse of time, acceleration or 

otherwise), whether before or after judgment, at the Default Rate, until paid in full. 

 

Maturity Date.  The outstanding principal balance of this Note and all accrued but unpaid 

interest thereon shall be due and payable in full on the Revolving Credit Termination Date. 

 

Default and Acceleration.  Upon the occurrence of any Event of Default described in 

Section 10.1 of the Credit Agreement, Lender or any permitted holder of this Note may exercise 

any or all of the rights and remedies set forth therein, including the exercise of Lender’s option to 

accelerate this Note and declare all Advances and all indebtedness under this Note then 

outstanding to be immediately due and payable, with or without notice to Borrower, as 

applicable. 

 

Miscellaneous.  This Note and the holder hereof are entitled to all of the rights and 

benefits provided for in the Credit Agreement.  All of the terms, covenants and conditions 

contained in the Credit Agreement are hereby made part of this Note to the same extent and with 

the same force as if they were fully set forth herein.  In the event of a conflict or inconsistency 

between the terms of this Note and the Credit Agreement, the terms and provisions of the Credit 

Agreement shall control. 

 

This Note may not be modified, amended, waived, extended, changed, discharged or 

terminated orally or by any act or failure to act on the part of Borrower or Lender, but only by an 
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agreement in writing signed by the party against whom enforcement of any modification, 

amendment, waiver, extension, change, discharge or termination is sought. 

 

This Note will be construed in accordance with, and governed by, the internal laws of the 

State of California. 

 

Borrower promises to pay all costs and expenses (including reasonable attorneys’ fees 

and expert witnesses’ fees) suffered or incurred by Lender or subsequent holder of this Note in 

the collection of this Note or the enforcement Lender’s rights and remedies under the Credit 

Agreement. 

 

Borrower hereby waives presentment for payment and demand.  If any part of this Note 

cannot be enforced, this fact will not affect the rest of the Note.  Lender may delay or forego 

enforcing any of its rights or remedies under this Note without losing them.  Borrower and any 

other person who signs, guarantees or endorses this Note, to the extent allowed by law, waive 

any applicable statute of limitations, presentment, demand for payment, and notice of dishonor.  

Upon any change in the terms of this Note, and unless otherwise expressly stated in writing, no 

party who signs this Note, whether as maker, guarantor, accommodation maker or endorser, shall 

be released from liability.  All such parties agree that Lender may renew or extend (repeatedly 

and for any length of time) the obligations evidenced by this Note or release any party or 

guarantor or collateral, or impair, fail to realize upon or perfect Lender’s security interest in the 

collateral, if any; and take any other action deemed necessary by Lender without the consent of 

or notice to anyone.  All such parties also agree that Lender may modify the terms of this Note 

without the consent of or notice to anyone other than the party with whom the modification is 

made. 

 

Prior to signing this Note, Borrower read and understood all the provisions of this Note 

and the Credit Agreement, including the variable interest rate provisions in the Credit 

Agreement.  Borrower agrees to the terms of this Note and the Credit Agreement.  

Borrower acknowledges receipt of complete copies of this Note and the Credit Agreement. 

 

IN WITNESS WHEREOF, Borrower has duly executed this Note as of the day and year 

first above written. 

 

SILICON VALLEY CLEAN ENERGY AUTHORITY 

 

 

By:________________________________ 

 Girish Balachandran 

Its: Chief Executive Officer 

 

 

By:________________________________ 

 Margaret Abe-Koga 

Its: Chairperson of the Board 
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EXHIBIT C 

 

LETTER OF CREDIT NOTE 

 

 

$_________________ Date:     

 

FOR VALUE RECEIVED, SILICON VALLEY CLEAN ENERGY AUTHORITY, a 

public agency formed under the provisions of the Joint Exercise of Powers Act of the State of 

California, Government Code Section 6500 et. seq. (“Borrower”), promises to pay to the order 

of RIVER CITY BANK (“Lender”) the principal sum of _________ ($______,000.00) pursuant 

to the terms of that certain Credit Agreement (the “Credit Agreement”) dated as of October 22, 

2019, between Borrower and Lender, together with interest thereon as provided herein and 

therein.  All payments under this Letter of Credit Note (this “Note”) shall be made to Lender at 

its address specified in the Credit Agreement or at such other place as the holder of this Note 

may from time to time designate in writing, in accordance with the terms of this Note and the 

Credit Agreement.  Capitalized terms used but not defined in this Note shall have the definitions 

provided in the Credit Agreement. 

 

Letter of Credit. This Note is executed in connection with a Letter of Credit issued by 

_____________ (“Issuing Bank”), dated _______________, in the face amount of 

$______________, in favor of ______________________ (as Beneficiary) and identified as 

number: _______________ (the “Letter of Credit”). 

 

Draw or Demand under the Letter of Credit. Borrower directs and authorizes Lender 

to immediately advance funds under this Note to repay in full any demand or draw request form 

Beneficiary under the Letter of Credit (the “Disbursement”). 

 

Payment Terms.  Borrower agrees to pay any Disbursement immediately upon demand 

from Lender and in no event less than 3 calendar days from the date of the Disbursement (the 

“Demand Date”). From the date of the Disbursement to the Demand Date, Borrower shall pay 

interest only on the unpaid principal balance of this Note (whether by lapse of time, acceleration 

or otherwise) at the Applicable Rate and after the Demand Date (whether by lapse of time, 

acceleration or otherwise), whether before or after judgment, at the Default Rate, until paid in 

full. 

 

Maturity Date.  The repayment obligations from Borrower to Lender under this Note 

shall remain in full force and effect until the original Letter of Credit including any and all 

amendments is surrendered to Issuing Bank undrawn and cancelled to the satisfaction of Issuing 

Bank. 

 

Credit Agreement and Cash Collateral.  If (i) the Letter of Credit has been issued and 

remains unexpired on the Revolving Credit Termination Date, or (ii) the Revolving Credit 

Commitment terminates or is unavailable to Borrower for any reason prior to the surrender of the 

Letter of Credit as provided above, or (iii) the amount of all Letter of Credit Advances exceeds 

the Revolving Credit Commitment, upon request by Lender, Borrower shall immediately provide 
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cash collateral to Lender with a value of not less than 110% of the stated principal amount of this 

Note or the amount by which the amount of all Letter of Credit Advances exceeds the Revolving 

Credit Commitment, as applicable. 

 

Default and Acceleration.  Upon the occurrence of any Event of Default described in 

Section 11.1 of the Credit Agreement, Lender or any permitted holder of this Note may exercise 

any or all of the rights and remedies set forth therein, including the exercise of Lender’s option to 

accelerate this Note and declare all Advances and all indebtedness under this Note then 

outstanding to be immediately due and payable, with or without notice to Borrower, as 

applicable. 

 

Miscellaneous.  This Note and the holder hereof are entitled to all of the rights and 

benefits provided for in the Credit Agreement.  All of the terms, covenants and conditions 

contained in the Credit Agreement are hereby made part of this Note to the same extent and with 

the same force as if they were fully set forth herein.  In the event of a conflict or inconsistency 

between the terms of this Note and the Credit Agreement, the terms and provisions of the Credit 

Agreement shall control. 

 

This Note may not be modified, amended, waived, extended, changed, discharged or 

terminated orally or by any act or failure to act on the part of Borrower or Lender, but only by an 

agreement in writing signed by the party against whom enforcement of any modification, 

amendment, waiver, extension, change, discharge or termination is sought. 

 

This Note will be construed in accordance with, and governed by, the internal laws of the 

State of California. 

 

Borrower promises to pay all costs and expenses (including reasonable attorneys’ fees 

and expert witnesses’ fees) suffered or incurred by Lender or subsequent holder of this Note in 

the collection of this Note or the enforcement Lender’s rights and remedies under the Credit 

Agreement. 

 

Borrower hereby waives presentment for payment and demand.  If any part of this Note 

cannot be enforced, this fact will not affect the rest of the Note.  Lender may delay or forego 

enforcing any of its rights or remedies under this Note without losing them.  Borrower and any 

other person who signs or endorses this Note, to the extent allowed by law, waive any applicable 

statute of limitations, presentment, demand for payment, and notice of dishonor.  Upon any 

change in the terms of this Note, and unless otherwise expressly stated in writing, no party who 

signs this Note, whether as maker, accommodation maker or endorser, shall be released from 

liability.  All such parties agree that Lender may renew or extend (repeatedly and for any length 

of time) the obligations evidenced by this Note or release any party or collateral, or impair, fail 

to realize upon or perfect Lender’s security interest in the collateral, if any; and take any other 

action deemed necessary by Lender without the consent of or notice to anyone.  All such parties 

also agree that Lender may modify the terms of this Note without the consent of or notice to 

anyone other than the party with whom the modification is made. 
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Prior to signing this Note, Borrower read and understood all the provisions of this Note 

and the Credit Agreement, including the variable interest rate provisions in the Credit 

Agreement.  Borrower agrees to the terms of this Note and the Credit Agreement.  

Borrower acknowledges receipt of complete copies of this Note and the Credit Agreement. 

 

SILICON VALLEY CLEAN ENERGY AUTHORITY 

 

 

By:   

Name:   

Title:   
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EXHIBIT D 

 

ASSIGNMENT OF DEPOSIT ACCOUNTS 

 
  

Grantor: Silicon Valley Clean Energy Authority 

333 W. El Camino Real, Suite 290 

Sunnyvale, CA 94087 

 

Lender: RIVER CITY BANK 

Business Banking Group 

2485 Natomas Park Drive 

Sacramento, CA 95833 
 

  

THIS ASSIGNMENT OF DEPOSIT ACCOUNT dated October 22, 2019 is made and executed among 

Silicon Valley Clean Energy Authority ("Grantor") and RIVER CITY BANK ("Lender"). 

ASSIGNMENT.  For valuable consideration, Grantor assigns and grants to Lender a security interest in the 

Collateral, including without limitation the deposit account(s) described below, to secure the Indebtedness 

and agrees that Lender shall have the rights stated in this Agreement with respect to the Collateral, in addition 

to all other rights which Lender may have by law. 

COLLATERAL DESCRIPTION.  The word "Collateral" means the following described deposit 

account(s) ("Accounts"): 

(i) A deposit account from Grantor with Lender with reference number 5469968313, and all 

amendments, extensions, renewals, replacements of the accounts (all called the "Debt Service 

Reserve Account"), and all existing and future amounts in the Account, and all existing and future 

interest and other earnings on the Debt Service Reserve Account, and all proceeds.  The Debt 

Service Reserve Account will at all times maintain the following minimum account balance:  
 

 Minimum Required Balance: $3,500,000.00; and 

(ii) All other deposit accounts Grantor maintains with Lender. 

together with  (A)  all interest, whether now accrued or hereafter accruing;  (B)  all additional deposits 

hereafter made to the Account;  (C)  any and all proceeds from the Account; and  (D)  all renewals, 

replacements and substitutions for any of the foregoing. 

RIGHT OF SETOFF.  To the extent permitted by applicable law, Lender reserves a right of setoff in all 

Grantor's accounts with Lender (whether checking, savings, or some other account) other than the Lockbox 

Account (as defined in the Credit Agreement).  This includes all accounts Grantor holds jointly with someone 

else and all accounts Grantor may open in the future.  However, this does not include any IRA or Keogh 

accounts, or any trust accounts for which setoff would be prohibited by law.  Grantor authorizes Lender, to 

the extent permitted by applicable law, to charge or setoff all sums owing on the Indebtedness against any 

and all such accounts. 

GRANTOR'S REPRESENTATIONS AND WARRANTIES WITH RESPECT TO THE 

COLLATERAL.  With respect to the Collateral, Grantor represents and promises to Lender that: 

Ownership.  Grantor is the lawful owner of the Collateral free and clear of all loans, liens, encumbrances, 

and claims except as disclosed to and accepted by Lender in writing. 
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Right to Grant Security Interest.  Grantor has the full right, power, and authority to enter into this 

Agreement and to assign the Collateral to Lender. 

No Prior Assignment.  Grantor has not previously granted a security interest in the Collateral to any 

other creditor. 

No Further Transfer.  Grantor shall not sell, assign, encumber, or otherwise dispose of any of Grantor's 

rights in the Collateral except as provided in this Agreement. 

No Defaults.  There are no defaults relating to the Collateral, and there are no offsets or counterclaims 

to the same.  Grantor will strictly and promptly do everything required of Grantor under the terms, 

conditions, promises, and agreements contained in or relating to the Collateral. 

Proceeds.  Any and all replacement or renewal certificates, instruments, or other benefits or proceeds 

related to the Collateral that are received by Grantor shall be held by Grantor in trust for Lender and 

immediately shall be delivered by Grantor to Lender to be held as part of the Collateral. 

Validity; Binding Effect.  This Agreement is binding upon Grantor and Grantor's successors and assigns 

and is legally enforceable in accordance with its terms. 

Financing Statements.  Grantor authorizes Lender to file a UCC financing statement, or alternatively, 

a copy of this Agreement to perfect Lender's security interest.  At Lender's request, Grantor additionally 

agrees to sign all other documents that are necessary to perfect, protect, and continue Lender's security 

interest in the Collateral.  Grantor will pay all filing fees, title transfer fees, and other fees and costs 

involved unless prohibited by law or unless Lender is required by law to pay such fees and costs.  Grantor 

irrevocably appoints Lender to execute documents necessary to transfer title if there is a default.  Lender 

may file a copy of this Agreement as a financing statement.  Grantor will promptly notify Lender of any 

change to Grantor's name or its jurisdiction of organization. 

LENDER'S RIGHTS AND OBLIGATIONS WITH RESPECT TO THE COLLATERAL.  While this 

Agreement is in effect, Lender may retain the rights to possession of the Collateral, together with any and 

all evidence of the Collateral, such as certificates or passbooks.  This Agreement will remain in effect until 

(a) there is no longer any Indebtedness owing to Lender; (b) all other obligations secured by this Agreement 

have been fulfilled; and (c) Grantor, in writing, has requested from Lender a release of this Agreement. 

LENDER'S EXPENDITURES.  If any action or proceeding is commenced that would materially affect 

Lender's interest in the Collateral or if Grantor fails to comply with any provision of this Agreement or any 

Related Documents, including but not limited to Grantor's failure to discharge or pay when due any amounts 

Grantor is required to discharge or pay under this Agreement or any Related Documents, Lender on Grantor's 

behalf may (but shall not be obligated to) take any action that Lender deems appropriate, including but not 

limited to discharging or paying all taxes, liens, security interests, encumbrances and other claims, at any 

time levied or placed on the Collateral and paying all costs for insuring, maintaining and preserving the 

Collateral.  All such expenditures incurred or paid by Lender for such purposes will then bear interest at the 

applicable rate charged under any one of the Notes (as selected by Lender in its sole discretion) from the 

date incurred or paid by Lender to the date of repayment by Grantor.  All such expenses will become a part 

of the Indebtedness and, at Lender's option, will (A) be payable on demand;  (B) be added to the balance of 

such Note and be apportioned among and be payable with any installment payments to become due during 

either (1) the term of any applicable insurance policy; or (2) the remaining term of the Note; or (C) be treated 

as a balloon payment which will be due and payable at the Note's maturity.  This Agreement also will secure 

payment of these amounts.  Such right shall be in addition to all other rights and remedies to which Lender 

may be entitled upon Default. 
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LIMITATIONS ON OBLIGATIONS OF LENDER.  Lender shall use ordinary reasonable care in the 

physical preservation and custody of any certificate or passbook for the Collateral but shall have no other 

obligation to protect the Collateral or its value.  In particular, but without limitation, Lender shall have no 

responsibility (A) for the collection or protection of any income on the Collateral; (B) for the preservation 

of rights against issuers of the Collateral or against third persons; (C) for ascertaining any maturities, 

conversions, exchanges, offers, tenders, or similar matters relating to the Collateral; nor (D) for informing 

Grantor about any of the above, whether or not Lender has or is deemed to have knowledge of such matters. 

DEFAULT.  Any Default or Event of Default under the Credit Agreement shall constitute an Event of 

Default under this Agreement. 

RIGHTS AND REMEDIES ON DEFAULT.  Upon the occurrence of an Event of Default, or at any time 

thereafter, Lender may exercise any one or more of the following rights and remedies, in addition to any 

rights or remedies that may be available at law, in equity, or otherwise: 

Accelerate Indebtedness.  Lender may declare all Indebtedness of Borrower to Lender immediately due 

and payable, without notice of any kind to Borrower or Grantor. 

Application of Account Proceeds.  Lender may take directly all funds in the Accounts and apply them 

to the Indebtedness.  If an Account is subject to an early withdrawal penalty, that penalty shall be 

deducted from the Account before its application to the Indebtedness, whether the Account is with Lender 

or some other institution.  Any excess funds remaining after application of the Account proceeds to the 

Indebtedness will be paid to Borrower or Grantor as the interests of Borrower or Grantor may appear.  

Borrower agrees, to the extent permitted by law, to pay any deficiency after application of the proceeds 

of the Accounts to the Indebtedness.  Lender also shall have all the rights of a secured party under the 

California Uniform Commercial Code ("Code"), even if the Accounts are not otherwise subject to the 

Code concerning security interests, and the parties to this Agreement agree that the provisions of the 

Code giving rights to a secured party shall nonetheless be a part of this Agreement. 

Transfer Title.  Lender may effect transfer of title upon sale of all or part of the Collateral.  For this 

purpose, Grantor irrevocably appoints Lender as Grantor's attorney-in-fact to execute endorsements, 

assignments and instruments in the name of Grantor and each of them (if more than one) as shall be 

necessary or reasonable. 

Other Rights and Remedies.  Lender shall have and may exercise any or all of the rights and remedies 

of a secured creditor under the provisions of the Code, at law, in equity, or otherwise. 

Deficiency Judgment.  If permitted by applicable law, Lender may obtain a judgment for any deficiency 

remaining in the Indebtedness due to Lender after application of all amounts received from the exercise 

of the rights provided in this Agreement. 

Remedies Cumulative.  Except as may be prohibited by applicable law, all of Lender's rights and 

remedies, whether evidenced by this Agreement or by any other writing, shall be cumulative and may be 

exercised singularly or concurrently.  Election by Lender to pursue any remedy shall not exclude pursuit 

of any other remedy, and any election by Lender to make expenditures or to take action to perform an 

obligation of Grantor under this Agreement, after Grantor's failure to perform, shall not affect Lender's 

right to declare a default and exercise its remedies. 

MISCELLANEOUS PROVISIONS.  The following miscellaneous provisions are a part of this Agreement: 

Amendments.  This Agreement, together with any Related Documents, constitutes the entire 

understanding and agreement of the parties as to the matters set forth in this Agreement.  No alteration 
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of or amendment to this Agreement shall be effective unless given in writing and signed by the party or 

parties sought to be charged or bound by the alteration or amendment. 

Attorneys' Fees; Expenses.  Grantor agrees to pay upon demand all of Lender's costs and expenses, 

including Lender's attorneys' fees and Lender's legal expenses, incurred in connection with the 

enforcement of this Agreement.  Lender may hire or pay someone else to help enforce this Agreement, 

and Grantor shall pay the costs and expenses of such enforcement.  Costs and expenses include Lender's 

attorneys' fees and legal expenses whether or not there is a lawsuit, including attorneys' fees and legal 

expenses for bankruptcy proceedings (including efforts to modify or vacate any automatic stay or 

injunction), appeals, and any anticipated post-judgment collection services.  Grantor also shall pay all 

court costs and such additional fees as may be directed by the court. 

Caption Headings.  Caption headings in this Agreement are for convenience purposes only and are not 

to be used to interpret or define the provisions of this Agreement. 

Governing Law.  This Agreement will be governed by federal law applicable to Lender and, to the 

extent not preempted by federal law, the laws of the State of California without regard to its 

conflicts of law provisions.  This Agreement has been accepted by Lender in the State of California. 

Choice of Venue.  If there is a lawsuit, Grantor agrees upon Lender's request to submit to the jurisdiction 

of the courts of Sacramento County, State of California. 

Joint and Several Liability.  All obligations of Borrower and Grantor, if they are different, under this 

Agreement shall be joint and several, and all references to Grantor shall mean each and every Grantor, 

and all references to Borrower shall mean each and every Borrower.  This means that each Borrower and 

Grantor signing below is responsible for all obligations in this Agreement. 

Preference Payments.  Any monies Lender pays because of an asserted preference claim in Borrower's 

or Grantor's bankruptcy will become a part of the Indebtedness and, at Lender's option, shall be payable 

by Borrower and Grantor as provided in this Agreement. 

No Waiver by Lender.  Lender shall not be deemed to have waived any rights under this Agreement 

unless such waiver is given in writing and signed by Lender.  No delay or omission on the part of Lender 

in exercising any right shall operate as a waiver of such right or any other right.  A waiver by Lender of 

a provision of this Agreement shall not prejudice or constitute a waiver of Lender's right otherwise to 

demand strict compliance with that provision or any other provision of this Agreement.  No prior waiver 

by Lender, nor any course of dealing between Lender and Grantor, shall constitute a waiver of any of 

Lender's rights or of any of Grantor's obligations as to any future transactions.  Whenever the consent of 

Lender is required under this Agreement, the granting of such consent by Lender in any instance shall 

not constitute continuing consent to subsequent instances where such consent is required and in all cases 

such consent may be granted or withheld in the sole discretion of Lender. 

Notices.  Any notice required to be given under this Agreement shall be given in writing, and shall be 

effective when actually delivered, when actually received by telefacsimile (unless otherwise required by 

law), when deposited with a nationally recognized overnight courier, or, if mailed, when deposited in the 

United States mail, as first class, certified or registered mail postage prepaid, directed to the addresses 

shown near the beginning of this Agreement.  Any party may change its address for notices under this 

Agreement by giving formal written notice to the other party, specifying that the purpose of the notice is 

to change the party's address.  For notice purposes, Grantor agrees to keep Lender informed at all times 

of Grantor's current address.  Unless otherwise provided or required by law, if there is more than one 

Grantor, any notice given by Lender to any Grantor is deemed to be notice given to all Grantors. 
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Power of Attorney.  Grantor hereby appoints Lender as its true and lawful attorney-in-fact, irrevocably, 

with full power of substitution to do the following:  (1) to demand, collect, receive, receipt for, sue and 

recover all sums of money or other property which may now or hereafter become due, owing or payable 

from the Collateral; (2) to execute, sign and endorse any and all claims, instruments, receipts, checks, 

drafts or warrants issued in payment for the Collateral; (3) to settle or compromise any and all claims 

arising under the Collateral, and in the place and stead of Grantor, to execute and deliver its release and 

settlement for the claim; and (4) to file any claim or claims or to take any action or institute or take part 

in any proceedings, either in its own name or in the name of Grantor, or otherwise, which in the discretion 

of Lender may seem to be necessary or advisable.  This power is given as security for the Indebtedness, 

and the authority hereby conferred is and shall be irrevocable and shall remain in full force and effect 

until renounced by Lender. 

Waiver of Co-Obligor's Rights.  If more than one person is obligated for the Indebtedness, Grantor 

irrevocably waives, disclaims and relinquishes all claims against such other person which Grantor has or 

would otherwise have by virtue of payment of the Indebtedness or any part thereof, specifically including 

but not limited to all rights of indemnity, contribution or exoneration. 

Severability.  If a court of competent jurisdiction finds any provision of this Agreement to be illegal, 

invalid, or unenforceable as to any person or circumstance, that finding shall not make the offending 

provision illegal, invalid, or unenforceable as to any other person or circumstance.  If feasible, the 

offending provision shall be considered modified so that it becomes legal, valid and enforceable.  If the 

offending provision cannot be so modified, it shall be considered deleted from this Agreement.  Unless 

otherwise required by law, the illegality, invalidity, or unenforceability of any provision of this 

Agreement shall not affect the legality, validity or enforceability of any other provision of this 

Agreement. 

Successors and Assigns.  Subject to any limitations stated in this Agreement on transfer of Grantor's 

interest, this Agreement shall be binding upon and inure to the benefit of the parties, their successors and 

assigns.  If ownership of the Collateral becomes vested in a person other than Grantor, Lender, without 

notice to Grantor, may deal with Grantor's successors with reference to this Agreement and the 

Indebtedness by way of forbearance or extension without releasing Grantor from the obligations of this 

Agreement or liability under the Indebtedness. 

Survival of Representations and Warranties.  All representations, warranties, and agreements made 

by Grantor in this Agreement shall survive the execution and delivery of this Agreement, shall be 

continuing in nature, and shall remain in full force and effect until such time as Borrower's Indebtedness 

shall be paid in full. 

Time is of the Essence.  Time is of the essence in the performance of this Agreement. 

DEFINITIONS.  The following capitalized words and terms shall have the following meanings when used 

in this Agreement.  Unless specifically stated to the contrary, all references to dollar amounts shall mean 

amounts in lawful money of the United States of America.  Words and terms used in the singular shall include 

the plural, and the plural shall include the singular, as the context may require.  Words and terms not 

otherwise defined in this Agreement shall have the meanings attributed to such terms in the Code:   

Accounts.  The word "Accounts" means the deposit account(s) described in the "Collateral Description" 

section. 

Agreement.  The word "Agreement" means this Assignment of Deposit Accounts, as this Assignment 

of Deposit Accounts may be amended or modified from time to time, together with all exhibits and 

schedules attached to this Assignment of Deposit Accounts from time to time.   
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Borrower.  The word "Borrower" means Silicon Valley Clean Energy Authority and includes all co-

signers and co-makers signing the Notes and all their successors and assigns. 

Collateral.  The word "Collateral" means all of Grantor's right, title and interest in and to all the 

Collateral as described in the Collateral Description section of this Agreement. 

Credit Agreement.  The words "Credit Agreement" mean the Credit Agreement dated as of October 22, 

2019 between Borrower and Lender, as amended or modified from time to time. 

Default.  The word "Default" means the Default set forth in this Agreement in the section titled "Default".   

Event of Default.  The words "Event of Default" mean any of the events of default set forth in this 

Agreement in the default section of this Agreement. 

Grantor.  The word "Grantor" means Silicon Valley Clean Energy Authority.   

Indebtedness.  The word "Indebtedness" means all indebtedness of Borrower under the Credit 

Agreement, the Notes or any of the Related Documents, including all principal and interest together with 

all other indebtedness and costs and expenses for which Borrower is responsible under this Agreement 

or any of the Related Documents. 

Lender.  The word "Lender" means RIVER CITY BANK, its successors and assigns.   

Notes.  The word "Notes" means any and all Promissory Notes (as defined in the Credit Agreement) 

executed by Borrower in connection with a Revolving Credit (as defined in the Credit Agreement), 

together with all renewals, extensions, modifications, consolidations and replacements of such 

Promissory Notes. 

Related Documents.  The words "Related Documents" mean all promissory notes, credit agreements, 

loan agreements, environmental agreements, security agreements, mortgages, deeds of trust, security 

deeds, collateral mortgages, and all other instruments, agreements and documents, whether now or 

hereafter existing, executed in connection with the Indebtedness. 
 

GRANTOR HAS READ AND UNDERSTANDS ALL THE PROVISIONS OF THIS ASSIGNMENT 

OF DEPOSIT ACCOUNTS AND AGREES TO ITS TERMS.  THIS AGREEMENT IS DATED 

OCTOBER 22, 2019. 

GRANTOR: 
 

SILICON VALLEY CLEAN ENERGY AUTHORITY 

 

 

By:         

Its          
  

728330.1B 
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EXHIBIT E 

 

REQUEST FOR ADVANCE 

 

$35,000,000 REVOLVING CREDIT 

 

 

BORROWER: SILICON VALLEY CLEAN ENERGY AUTHORITY, HEREBY REQUESTS AN ADVANCE UNDER THE 

$35,000,000 REVOLVING CREDIT NOTE IN ACCORDANCE WITH THE CREDIT AGREEMENT. 

 

ADVANCE DATE: __________________________ 

 

 

AMOUNT OF REQUESTED ADVANCE: $____________________________________ 

 

 

PURPOSE OF ADVANCE: 

 

___ -  THIS ADVANCE WILL BE USED TO FUND RESERVES IN ACCORDANCE WITH THE POWER PURCHASE 

AGREEMENT AND FUNDS ARE TO BE DEPOSITED INTO THE LOCKBOX ACCOUNT: ______________. 

 

___ -  THIS IS A WORKING CAPITAL ADVANCE TO COVER THE POWER PURCHASE PAYMENT FOR THE MONTH 

ENDING _______________.  

 

____ -  ATTACHED IS THE INVOICE FOR SUCH POWER PURCHASE PAYMENT 

 

____ -  YOU ARE AUTHORIZED TO REMIT THIS PAYMENT DIRECTLY TO THE POWER SUPPLIER AS FOLLOWS: 

   

  COMPANY NAME:_________________________________ 

   

  WIRE INSTRUCTIONS: 

  BANK NAME:  ______________________________ 

  ADDRESS:  ______________________________ 

     ______________________________ 

  ROUTING NUMBER: ______________________________ 

  ACCOUNT NUMBER: ______________________________ 

  OTHER REFERENCE: ______________________________ 

 

BORROWER CERTIFICATION: 

 

BORROWER HEREBY CERTIFIES THAT: 

 

(I) AFTER MAKING THE ADVANCE REQUESTED ON THE ADVANCE DATE ABOVE, THE SUM OF ALL 

ADVANCES SHALL NOT EXCEED THE REVOLVING COMMITMENTS THEN IN EFFECT; 
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(II) AS OF THE ADVANCE DATE, THE REPRESENTATIONS AND WARRANTIES CONTAINED IN THE CREDIT 

AGREEMENT ARE TRUE AND CORRECT IN ALL MATERIAL RESPECTS ON AND AS OF SUCH ADVANCE 

DATE TO THE SAME EXTENT AS THOUGH MADE ON AND AS OF SUCH DATE, EXCEPT TO THE EXTENT 

SUCH REPRESENTATIONS AND WARRANTIES SPECIFICALLY RELATE TO AN EARLIER DATE, IN WHICH 

CASE SUCH REPRESENTATIONS AND WARRANTIES ARE TRUE AND CORRECT IN ALL MATERIAL RESPECTS 

ON AND AS OF SUCH EARLIER DATE; PROVIDED THAT, IN EACH CASE, SUCH MATERIALITY QUALIFIER 

SHALL NOT BE APPLICABLE TO ANY REPRESENTATIONS AND WARRANTIES THAT ALREADY ARE 

QUALIFIED OR MODIFIED BY MATERIALITY IN THE TEXT THEREOF; AND 

 

(III) AS OF THE ADVANCE DATE, NO EVENT HAS OCCURRED AND IS CONTINUING OR WOULD RESULT FROM 

THE CONSUMMATION OF THE BORROWING CONTEMPLATED HEREBY THAT WOULD CONSTITUTE AN 

EVENT OF DEFAULT OR A DEFAULT. 

 

(IV) THIS ADVANCE IS BEING USED FOR THE PURPOSE INTENDED AS PROVIDED IN THE CREDIT AGREEMENT 

AND NO PORTION OF THIS ADVANCE IS BEING USED TO FUND OPERATING LOSSES. 

 

 

 

SILICON VALLEY CLEAN ENERGY AUTHORITY 

 

 

BY:________________________________ 

 GIRISH BALACHANDRAN 

ITS: Chief Executive Officer 

 

 

BY:________________________________ 

MARGARET ABE-KOGA 

Its: Chairperson of the Board 
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EXHIBIT F 

 

DOCUMENT SUMMARY AND NOTICE OF FINAL AGREEMENT 

 
Borrower has been provided with the following documents issued in connection with the loan evidenced 

by a Revolving Credit Promissory Note in the original principal balance of $35,000,000 (the “Note”): 

 

Credit Agreement with Exhibits 

A – Definitions 

B – Form of Revolving Credit Promissory Note 

C – Form of Letter of Credit Note 

D – Assignment of Deposit Accounts Agreement 

E – Form of Request for Advance (RLOC) 

F – Form of Document Summary and Notice of Final Agreement 

 

 

BORROWER REPRESENTS AND WARRANTS: 

 

1) IT HAS READ, UNDERSTANDS AND AGREES WITH THE TERMS OF EACH DOCUMENT 

LISTED ABOVE AND THIS AGREEMENT; 

 

2) IT CONFIRMS THAT THERE ARE NO CONFLICTS BETWEEN THE TERMS OF THE 

DOCUMENTS AND ITS UNDERSTANDING OF THE TRANSACTION; 

 

3) THE WRITTEN DOCUMENTS ISSUED IN CONNECTION WITH THE LOAN REPRESENT 

THE FINAL AGREEMENT BETWEEN THE PARTIES AND THERE ARE NO UNWRITTEN ORAL 

AGREEMENTS BETWEEN THE PARTIES. 

 

4) THE WRITTEN DOCUMENTS MAY NOT BE CONTRADICTED BY EVIDENCE OF ANY 

PRIOR, CONTEMPORANEOUS, OR SUBSEQUENT ORAL AGREEMENTS OR 

UNDERSTANDINGS OF THE PARTIES. 

 

5) IT HAS HAD AN OPPORTUNITY TO DISCUSS THE LOAN TRANSACTION WITH ITS 

COUNSEL. 

 

BORROWER: 

 

Silicon Valley Clean Energy Authority 

 

 

By: _____________________________ 

 Girish Balachandran 

Its: Chief Executive Officer 

 

By: _____________________________ 

 Margaret Abe-Koga 

Its: Chairperson of the Board 

 

Item 1e
Attachment 1



 

Page 1 of 1 

 

 

 

Staff Report – Item 1f 

 

To: Silicon Valley Clean Energy Board of Directors 

From: Greg Stepanicich, General Counsel 

Item 1f: Approve Amendment No. 2 to Employment Agreement for Chief Executive Officer 

Date: 9/11/2019 

 

 

RECOMMENDATION 

The CEO Employment Agreement Ad Hoc Committee recommends approving Amendment No. 2 to the 

Employment Agreement for Chief Executive Officer (“CEO Contract”). 

 

 

BACKGROUND 

Girish Balachandran was hired as the Chief Executive Officer (“CEO”) on February 19, 2018 pursuant to an 

employment agreement.  This contract was amended last year after the CEO’s performance evaluation.  The 

2019 performance evaluation of the CEO has been completed and a salary increase is being proposed along 

with certain benefit amendments.  

 

 

ANALYSIS & DISCUSSION 

Amendment No. 2 to the CEO Contract makes the following changes to the CEO Contract: 

  

1.  Increases the CEO annual salary from $290,000 to $315,000 per year. 

 
2. Makes an additional contribution of $3,500 to the CEO’s 457 retirement plan based on the amount that 

cannot be contributed to his 401(a) plan due to the contribution cap imposed by federal law.  Without 

this amendment, EMPLOYEE would not receive the full benefit of the 10% salary match for the 401(a) 
retirement plan that is available to all employees.  
 

3. Allows the CEO to take the same amount of unpaid leave as other employees subject to the approval 
of the Board Chair. 
 

4. Increases Paid Time Off (PTO) from 280 to 320 hours per year. 

 

    

 

 

ATTACHMENT 

1. Amendment No. 2 to Employment Agreement for Chief Executive Officer 
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Staff Report – Item 1g 

 

To: Silicon Valley Clean Energy Board of Directors 

From: Girish Balachandran, CEO 

Item 1g: Authorize the Chief Executive Officer to Execute Agreement with Maher Accountancy 

for Accountant Services 

Date: 9/11/2019 

 

RECOMMENDATION 

Staff recommends the Board of Directors approve and authorize the Chief Executive Officer to execute an 

agreement with Maher Accountancy for $227,670 through September 2020. 

 

FINANCE AND ADMINISTRATION COMMITTEE RECOMMENDATION 

The Finance and Administration committee, with two members absent, met September 3, 2019 and were 

unanimous in recommending the Board authorize the CEO to execute the proposed agreement with Maher 

Accountancy. 

 

BACKGROUND 

SVCE has been utilizing the services of Maher Accountancy since March 2017 with the current agreement 

expiring on September 30, 2019.  The difference in cost between the proposed agreement and the current 

agreement is inflationary change and the support of hosting a new portal system to assist with contracts 

management. 

 

Maher Accountancy services strengthens internal controls and provides institutional knowledge based on years 

of experience with other Community Choice Aggregators. 

 

ANALYSIS & DISCUSSION 

Maher Accountancy shall provide accounting services and financial operational assistance to the Authority for a 

fixed monthly fee.  Services include (See Exhibit A of Attachment 1): 

1. Maintenance of the General Ledger including reconciling customer data management reports of 
customer activity and accounts receivable and reconciliation of the agency’s financial institution for 
cash activity and balances. 

2. Assist staff with the development of the operating budget. 

3. Manage accounts payable by providing a cloud-based accounts payable document management 

system that enhances internal controls. 

4. Manage compliance with fiscal provisions of vendor contracts including the verifying of time periods, 

rates, and financial limits before payment is released. 

5. Monitor expenditures budget compliance and make timely suggestions and budget amendments when 

necessary. 

6. Financial reporting including periodic and year-to-date accrual basis financial statements. 

7. Present financial information to Board of Directors, as needed. 

8. Assist the treasury function. 

9. File various compliance reports for state and local agencies, such as user taxes, energy surcharges, 

and state controller reports 

10. File annual information returns such as 1099’s/1096’s. 
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11. Provide hosting and portal to assist with contracts management. 
 

Maher Accountancy shall also assist with coordination of an independent auditor for the annual audit and 

prepare annual financial statements. 

 

FISCAL/BUDGETARY IMPACT 

This recommendation results in a $227,670 fiscal impact to the agency but is offset with the avoidance of 

SVCE in hiring staff to perform these duties. 

 

The recommended contract is an increase of $20,295 consisting of inflationary increase on existing services 

and $12,000 for support of a contract portal that assist staff with contracts management. 

 

ATTACHMENTS 

1. Draft Agreement with Maher Accountancy 
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AGREEMENT BETWEEN THE SILICON VALLEY CLEAN ENERGY AUTHORITY 

AND  

MAHER ACCOUNTANCY 

 FOR 

 ACCOUNTING SERVICES 

 

 

THIS AGREEMENT, is entered into this 1st day of October, 2019, by and between the 

SILICON VALLEY CLEAN ENERGY AUTHORITY, an independent public agency, 

("Authority"), and MAHER ACCOUNTANCY, a California Corporation whose address is 1101 

Fifth Avenue, Suite 200, San Rafael, CA 94901 (hereinafter referred to as "Consultant") 

(collectively referred to as the “Parties”). 

 

RECITALS: 

 

A. Authority is an independent public agency duly organized under the provisions of 

the Joint Exercise of Powers Act of the State of California (Government Code Section 6500 et 

seq.) (“Act”) with the power to conduct its business and enter into agreements.  

 

B. Consultant possesses the skill, experience, ability, background, certification and 

knowledge to provide the services described in this Agreement pursuant to the terms and 

conditions described herein. 

 

C. Authority and Consultant desire to enter into an agreement for Accounting Services 

upon the terms and conditions herein. 

 

NOW, THEREFORE, the Parties mutually agree as follows: 

 

1. TERM 

The term of this Agreement shall commence on October 1, 2019, and shall terminate on 

September 30, 2020, unless terminated earlier as set forth herein. 

 

2. SERVICES TO BE PERFORMED 

Consultant shall perform each and every service set forth in Exhibit "A" which is attached 

hereto and incorporated herein by this reference.  

 

3. COMPENSATION TO CONSULTANT 

Consultant shall be compensated for services performed pursuant to this Agreement in a 

total amount not to exceed two hundred twenty-seven thousand and six hundred seventy dollars 

($227,670.00.) based on the rates and terms set forth in Exhibit "B," which is attached hereto and 

incorporated herein by this reference. 

 

4. TIME IS OF THE ESSENCE 

Consultant and Authority agree that time is of the essence regarding the performance of 

this Agreement.  
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5. STANDARD OF CARE 

Consultant agrees to perform all services required by this Agreement in a manner 

commensurate with the prevailing standards of specially trained professionals in the San Francisco 

Bay Area and agrees that all services shall be performed by qualified and experienced personnel.  

 

6. INDEPENDENT PARTIES 

Authority and Consultant intend that the relationship between them created by this 

Agreement is that of an independent contractor.  The manner and means of conducting the work 

are under the control of Consultant, except to the extent they are limited by statute, rule or 

regulation and the express terms of this Agreement.  No civil service status or other right of 

employment will be acquired by virtue of Consultant's services.  None of the benefits provided by 

Authority to its employees, including but not limited to, unemployment insurance, workers’ 

compensation plans, vacation and sick leave are available from Authority to Consultant, its 

employees or agents.  Deductions shall not be made for any state or federal taxes, FICA payments, 

PERS payments, or other purposes normally associated with an employer-employee relationship 

from any fees due Consultant.  Payments of the above items, if required, are the responsibility of 

Consultant. 

 

7. NO RECOURSE AGAINST CONSTITUENT MEMBERS OF AUTHORITY.   

 Authority is organized as a Joint Powers Authority in accordance with the Joint Powers 

Act of the State of California (Government Code Section 6500 et seq.) pursuant to a Joint Powers 

Agreement dated March 31, 2016, and is a public entity separate from its constituent members.  

Authority shall solely be responsible for all debts, obligations and liabilities accruing and arising 

out of this Agreement.  Contractor shall have no rights and shall not make any claims, take any 

actions or assert any remedies against any of Authority’s constituent members in connection with 

this Agreement. 

 

8. NON-DISCRIMINATION 

 Consultant agrees that it shall not harass or discriminate against a job applicant, an 

Authority employee, or Consultant’s employee or subcontractor on the basis of race, religious 

creed, color, national origin, ancestry, handicap, disability, marital status, pregnancy, sex, age, 

sexual orientation, or any other protected class. Consultant agrees that any and all violations of 

this provision shall constitute a material breach of this Agreement.   

 

9. HOLD HARMLESS AND INDEMNIFICATION  

 Consultant shall, to the fullest extent allowed by law indemnify, defend, and hold harmless 

the Authority and its members, officers, officials, agents, employees and volunteers from and 

against any and all liabilities, claims, actions, causes of action, demands, damages and losses 

whatsoever against any of them, including any injury to or death of any person or damage to 

property or other liability of any nature, whether physical, emotional, consequential or otherwise, 

arising out of or related to the negligence or willful misconduct of Consultant or Consultant’s 

employees, officers, officials, agents or independent contractors in the performance of this 

Agreement, except where caused by the sole or active negligence or willful misconduct of 

Authority or its members, officers, officials, agents, employees and volunteers. Such costs and 

expenses shall include reasonable attorneys’ fees of counsel of Authority’s choice, expert fees and 

all other costs and fees of litigation. The acceptance of the services provided by this Agreement 
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by Authority shall not operate as a waiver of the right of indemnification. The provisions of this 

Section survive the completion of the services or termination of this Agreement. 

 

10. INSURANCE: 

A. General Requirements. On or before the commencement of the term of this Agreement, 

Consultant shall furnish Authority with certificates showing the type, amount, class of operations 

covered, effective dates and dates of expiration of insurance coverage in compliance with the 

requirements listed in Exhibit "D," which is attached hereto and incorporated herein by this 

reference.  Such insurance and certificates, which do not limit Consultant’s indemnification 

obligations under this Agreement, shall also contain substantially the following statement:  

"Should any of the above insurance covered by this certificate be canceled or coverage reduced 

before the expiration date thereof, the insurer affording coverage shall provide thirty (30) days’ 

advance written notice to the Authority by certified mail, Attention: Chief Executive Officer."  

Consultant shall maintain in force at all times during the performance of this Agreement all 

appropriate coverage of insurance required by this Agreement with an insurance company that is 

acceptable to Authority and licensed to do insurance business in the State of California.  

Endorsements naming the Authority as additional insured shall be submitted with the insurance 

certificates. 

B. Subrogation Waiver. Consultant agrees that in the event of loss due to any of the 

perils for which he/she has agreed to provide comprehensive general and automotive liability 

insurance, Consultant shall look solely to his/her/its insurance for recovery.  Consultant hereby 

grants to Authority, on behalf of any insurer providing comprehensive general and automotive 

liability insurance to either Consultant or Authority with respect to the services of Consultant 

herein, a waiver of any right to subrogation which any such insurer of Consultant may acquire 

against Authority by virtue of the payment of any loss under such insurance. 

C. Failure to secure or maintain insurance. If Consultant at any time during the term 

hereof should fail to secure or maintain the foregoing insurance, Authority shall be permitted to 

obtain such insurance in the Consultant's name or as an agent of the Consultant and shall be 

compensated by the Consultant for the costs of the insurance premiums at the maximum rate 

permitted by law and computed from the date written notice is received that the premiums have 

not been paid. 

D. Additional Insured. Authority, its members, officers, employees and volunteers 

shall be named as additional insureds under all insurance coverages, except any professional 

liability insurance, required by this Agreement.  The naming of an additional insured shall not 

affect any recovery to which such additional insured would be entitled under this policy if not 

named as such additional insured.  An additional insured named herein shall not be held liable for 

any premium, deductible portion of any loss, or expense of any nature on this policy or any 

extension thereof.  Any other insurance held by an additional insured shall not be required to 

contribute anything toward any loss or expense covered by the insurance provided by this policy. 

E. Sufficiency of Insurance. The insurance limits required by Authority are not 

represented as being sufficient to protect Consultant.  Consultant is advised to confer with 

Consultant's insurance broker to determine adequate coverage for Consultant.  

F.  Maximum Coverage and Limits. It shall be a requirement under this Agreement 

that any available insurance proceeds broader than or in excess of the specified minimum Insurance 

coverage requirements and/or limits shall be available to the additional insureds. Furthermore, the 

requirements for coverage and limits shall be the minimum coverage and limits specified in this 
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Agreement, or the broader coverage and maximum limits of coverage of any insurance policy or 

proceeds available to the named insured, whichever is greater. 

 

11. CONFLICT OF INTEREST 

 Consultant warrants that it presently has no interest, and will not acquire any interest, direct 

or indirect, financial or otherwise, that would conflict in any way with the performance of this 

Agreement, and that it will not employ any person having such an interest.  Consultant agrees to 

advise Authority immediately if any conflict arises and understands that it may be required to fill 

out a conflict of interest form if the services provided under this Agreement require Consultant to 

make certain governmental decisions or serve in a staff Authority, as defined in Title 2, Division 

6, Section 18700 of the California Code of Regulations. 

 

12. PROHIBITION AGAINST TRANSFERS 

Consultant shall not assign, sublease, hypothecate, or transfer this Agreement, or any 

interest therein, directly or indirectly, by operation of law or otherwise, without prior written 

consent of Authority.  Any attempt to do so without such consent shall be null and void, and any 

assignee, sublessee, pledgee, or transferee shall acquire no right or interest by reason of such 

attempted assignment, hypothecation or transfer.  However, claims for money by Consultant from 

Authority under this Agreement may be assigned to a bank, trust company or other financial 

institution without prior written consent.  Written notice of such assignment shall be promptly 

furnished to Authority by Consultant. 

The sale, assignment, transfer or other disposition of any of the issued and outstanding 

capital stock of Consultant, or of the interest of any general partner or joint venturer or syndicate 

member or cotenant, if Consultant is a partnership or joint venture or syndicate or cotenancy, which 

shall result in changing the control of Consultant, shall be construed as an assignment of this 

Agreement.  Control means fifty percent (50%) or more of the voting power of the corporation. 

 

13. SUBCONTRACTOR APPROVAL 

Unless prior written consent from Authority is obtained, only those persons and 

subcontractors whose names are attached to this Agreement shall be used in the performance of 

this Agreement. 

In the event that Consultant employs subcontractors, such subcontractors shall be required 

to furnish proof of workers’ compensation insurance and shall also be required to carry general, 

automobile and professional liability insurance in substantial conformity to the insurance carried 

by Consultant.  In addition, any work or services subcontracted hereunder shall be subject to each 

provision of this Agreement. 

Consultant agrees to include within their subcontract(s) with any and all subcontractors the 

same requirements and provisions of this Agreement, including the indemnity and insurance 

requirements, to the extent they apply to the scope of the subcontractor’s work. Subcontractors 

hired by Consultant shall agree to be bound to Consultant and Authority in the same manner and 

to the same extent as Consultant is bound to Authority under this Agreement. Subcontractors shall 

agree to include these same provisions within any sub-subcontract. Consultant shall provide a copy 

of the Indemnity and Insurance provisions of this Agreement to any subcontractor. Consultant 

shall require all subcontractors to provide valid certificates of insurance and the required 

endorsements prior to commencement of any work and will provide proof of compliance to 

Authority. 
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14. REPORTS 

A. Each and every report, draft, work product, map, record and other document, 

hereinafter collectively referred to as "Report", reproduced, prepared or caused to be prepared by 

Consultant pursuant to or in connection with this Agreement, shall be the exclusive property of 

Authority.  Consultant shall not copyright any Report required by this Agreement and shall execute 

appropriate documents to assign to Authority the copyright to Reports created pursuant to this 

Agreement.  Any Report, information and data acquired or required by this Agreement shall 

become the property of Authority, and all publication rights are reserved to Authority.  Consultant 

may retain a copy of any Report furnished to the Authority pursuant to this Agreement. 

B. All Reports prepared by Consultant may be used by Authority in execution or 

implementation of: (1) The original Project for which Consultant was hired; (2) Completion of the 

original Project by others; (3) Subsequent additions to the original project; and/or (4) Other 

Authority projects as Authority deems appropriate in its sole discretion. 

C. Consultant shall, at such time and in such form as Authority may require, furnish 

reports concerning the status of services required under this Agreement. 

D. All Reports shall also be provided in electronic format, both in the original file 

format (e.g., Microsoft Word) and in PDF format.  

E. No Report, information or other data given to or prepared or assembled by 

Consultant pursuant to this Agreement that has not been publicly released shall be made available 

to any individual or organization by Consultant without prior approval by Authority. 

 

15. RECORDS 

 Consultant shall maintain complete and accurate records with respect to costs, expenses, 

receipts and other such information required by Authority that relate to the performance of services 

under this Agreement, in sufficient detail to permit an evaluation of the services and costs.  All 

such records shall be clearly identified and readily accessible.  Consultant shall provide free access 

to such books and records to the representatives of Authority or its designees at all proper times, 

and gives Authority the right to examine and audit same, and to make transcripts therefrom as 

necessary, and to allow inspection of all work, data, documents, proceedings and activities related 

to this Agreement.  Such records, together with supporting documents, shall be maintained for a 

minimum period of five (5) years after Consultant receives final payment from Authority for all 

services required under this agreement 

 

16. PARTY REPRESENTATIVES  

 The Chief Executive Officer shall represent the Authority in all matters pertaining to the 

services to be performed under this Agreement. Maher Accountancy shall represent Consultant in 

all matters pertaining to the services to be performed under this Agreement. 

 

17. CONFIDENTIAL INFORMATION 

 Consultant shall maintain in confidence and not disclose to any third party or use in any 

manner not required or authorized under this Agreement any and all proprietary or confidential 

information held by Authority or provided to Consultant by Authority.  

 

18. NOTICES 

 All notices, demands, requests or approvals to be given under this Agreement shall be given 

in writing and conclusively shall be deemed served when delivered personally or on the second 
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business day after the deposit thereof in the United States Mail, postage prepaid, registered or 

certified, addressed as hereinafter provided.  

  

All notices, demands, requests, or approvals shall be addressed as follows: 

 

TO AUTHORITY: 

333 W. El Camino Real 

Suite 290 

Sunnyvale CA 94087 

Attention:  Chief Executive Officer 

 

 

TO CONSULTANT: 

Michael Maher, CPA 

Maher Accountancy 

1101 Fifth Avenue, Suite #200 

San Rafael, CA 94901 

 

19. TERMINATION 

In the event Consultant fails or refuses to perform any of the provisions hereof at the time 

and in the manner required hereunder, Consultant shall be deemed in default in the performance 

of this Agreement.  If Consultant fails to cure the default within the time specified (which shall be 

not less than 10 days) and according to the requirements set forth in Authority’s written notice of 

default, and in addition to any other remedy available to the Authority by law, the Chief Executive 

Officer may terminate the Agreement by giving Consultant written notice thereof, which shall be 

effective immediately. The Chief Executive Officer shall also have the option, at its sole discretion 

and without cause, of terminating this Agreement by giving seven (7) calendar days' prior written 

notice to Consultant as provided herein.  Upon receipt of any notice of termination, Consultant 

shall immediately discontinue performance. 

Authority shall pay Consultant for services satisfactorily performed up to the effective date 

of termination. Upon termination, Consultant shall immediately deliver to the Authority any and 

all copies of studies, sketches, drawings, computations, and other material or products, whether or 

not completed, prepared by Consultant or given to Consultant, in connection with this Agreement. 

Such materials shall become the property of Authority. 

 

20. COMPLIANCE  

 Consultant shall comply with all applicable local, state and federal laws. 

 

21. CONFLICT OF LAW  

 This Agreement shall be interpreted under, and enforced by the laws of the State of 

California.  The Agreement and obligations of the parties are subject to all valid laws, orders, rules, 

and regulations of the authorities having jurisdiction over this Agreement (or the successors of 

those authorities). Any suits brought pursuant to this Agreement shall be filed with the Superior 

Court of the County of Santa Clara, State of California. 

 

22. ADVERTISEMENT   
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 Consultant shall not post, exhibit, display or allow to be posted, exhibited, displayed any 

signs, advertising, show bills, lithographs, posters or cards of any kind pertaining to the services 

performed under this Agreement unless prior written approval has been secured from Authority to 

do otherwise. 

 

23. WAIVER 

 A waiver by Authority of any breach of any term, covenant, or condition contained herein 

shall not be deemed to be a waiver of any subsequent breach of the same or any other term, 

covenant, or condition contained herein, whether of the same or a different character. 

 

24. INTEGRATED CONTRACT 

 This Agreement represents the full and complete understanding of every kind or nature 

whatsoever between the Parties, and all preliminary negotiations and agreements of whatsoever 

kind or nature are merged herein.  No verbal agreement or implied covenant shall be held to vary 

the provisions hereof.  Any modification of this Agreement will be effective only by a written 

document signed by both Authority and Consultant. 

 

25. AUTHORITY 

 The individual(s) executing this Agreement represent and warrant that they have the legal 

Authority and authority to do so on behalf of their respective legal entities. 

 

26. INSERTED PROVISIONS 

 Each provision and clause required by law to be inserted into the Agreement shall be 

deemed to be enacted herein, and the Agreement shall be read and enforced as though each were 

included herein.  If through mistake or otherwise, any such provision is not inserted or is not 

correctly inserted, the Agreement shall be amended to make such insertion on application by either 

party. 

 

27. CAPTIONS AND TERMS 

 The captions in this Agreement are for convenience only, are not a part of the Agreement 

and in no way affect, limit or amplify the terms or provisions of this Agreement.  

 

IN WITNESS WHEREOF, the parties have caused the Agreement to be executed as of the 

date set forth above. 
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RECOMMENDED FOR APPROVAL 

 

 

________________________________________ 

Don Eckert, Director of Finance & Administration

 

 

 

 

 

CONSULTANT NAME 

MAHER ACCOUNTANCY 

 

By:  __________________________ 

Name: ________________________ 

Title:  _________________________ 

Date: __________________________ 

 

 

 

 

 

 

 

SILICON VALLEY CLEAN ENERGY 

AUTHORITY 

A Joint Powers Authority 

 

By: ___________________________ 

Name: Girish Balachandran 

Title: Chief Executive Officer 

Date: __________________________ 

 

 

 

 

 

 

APPROVED AS TO FORM: 

 

_______________________ 

Counsel for Authority 

 

 

 

ATTEST: 

 

_____________________ 

Authority Clerk 
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Exhibit A 

Scope of Services 

 

Monthly Financial Operational Assistance: 

1. Assist in development of operating budget in collaboration with management and technical 

consultants. 

2. Maintain the general ledger by:      

a. Posting billings, accrued revenue, cash receipts, accounts payable, cash 

    disbursements, payroll, accrued expenses, etc. 

b. Prepare or maintain the following monthly analysis regarding general ledger 

    account balances: 

        i. Reconciliation to statements from Authority’s financial institution for cash 

          activity and balances; 

       ii. Reconcile customer data manager reports of customer activity and 

          accounts receivable; 

      iii. Estimated user fees earned but not billed as of the end of the reporting 

          period; 

      iv. Schedule of depreciation of capital assets; 

      v. Aged schedule of accounts payable; 

     vi. Schedules of details regarding all remaining balance sheet accounts. 

3. Manager accounts payable: Consultant utilizes a cloud-based accounts payable document 

management system to provide for documentation of management review, proper segregation of 

duties, and access to source data. Consultant ensures that required authorization is documented, 

and that account coding is correct. SVCEA staff then authorizes the release of payment by an 

independent payment service in order to provide an additional safeguard. 

4. Manage compliance with fiscal provisions of vendor contracts: Before submitting vendor 

invoices for management approval, Consultant verifies that a vendor invoice with contract 

provisions regarding time periods, rates, and financial limits. 

5. Monitor expenditure budget compliance. Consultant monitors budget available and will make 

timely suggestions for any necessary budget amendments. 

6. Provide periodic and year-to-date accrual basis financial statements with comparison to 

projections. 

7. Provide modified accrual basis financial statement with comparison to budget. 

8. Filing annual information returns such as form 1099/1096’s. 

9. Present financial information to Board of Directors, as needed. 

10. Assist the treasury function. 

11. Provide services to meet the requirements of applicable laws and regulations relating to the 

provisions of accounting services for Authority. 

12. File various compliance reports for state and local agencies, such as user taxes, energy 

surcharges, and state controller reports 

13. Provide hosting and portal management for the contracts management portal. 

 

Prepare annual financial statements and coordination with independent auditor.  
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Exhibit B 

Compensation 

 

Authority shall compensate Consultant for professional services in accordance with the terms 

and conditions of this Agreement based on the rates and compensation schedule set forth below. 

compensation shall be calculated based on the hourly rates set forth below up to the not to 

exceed budget amount set forth below. 

 

The compensation to be paid to Consultant under this Agreement for all services described in 

Exhibit “A” and reimbursable expenses shall not exceed a total of two hundred twenty-seven 

thousand and six hundred seventy dollars ($227,670.00), as set forth below. Any work performed 

or expenses incurred for which payment would result in a total exceeding the maximum amount 

of compensation set forth herein shall be at no cost to Authority unless previously approved in 

writing by Authority.  

 

This schedule may be modified with the written approval of the Authority. 

 

Task Not to Exceed 

Amount 

1. Accounting Services (Monthly) $16,761.33 

2. Prepare annual financial statements and coordinate with external auditor 

(Annual) 

$14,534 

3. Contract Portal Management (Annual) $12,000 

Total  $227,670 

 

Invoices 

 

Monthly Invoicing: In order to request payment, Consultant shall submit monthly invoices to the 

Authority describing the services performed and the applicable charges (including a summary of 

the work performed during that period, personnel who performed the services, hours worked, 

task(s) for which work was performed). 

 

Reimbursable Expenses: Administrative, overhead, secretarial time or overtime, word 

processing, photocopying, in house printing, insurance and other ordinary business expenses are 

included within the scope of payment for services and are not reimbursable expenses. Travel 

expenses must be authorized in advance in writing by Authority. 

 

Additional Services: Consultant shall provide additional services outside of the services 

identified in Exhibit A only by advance written authorization from Authority’s Chief Executive 

Officer prior to commencement of any additional services. Consultant shall submit, at the Chief 

Executive Officer’s request, a detailed written proposal including a description of the scope of 

additional services, schedule, and proposed maximum compensation. 
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Exhibit C 

Insurance Requirements and Proof of Insurance 

 

 

Proof of insurance coverage described below is attached to this Exhibit, with Authority named as 

additional insured. 

 

Consultant shall maintain the following minimum insurance coverage: 

 

A. COVERAGE: 

 

(1) Workers' Compensation: 

  Statutory coverage as required by the State of California. 

 

(2) Liability: 

Commercial general liability coverage with minimum limits of $1,000,000 per 

occurrence and $2,000,000 aggregate for bodily injury and property damage.   

ISO occurrence Form CG 0001 or equivalent is required. 

     

(3) Automotive: 

 Comprehensive automotive liability coverage with minimum limits of $1,000,000 

per accident for bodily injury and property damage.  ISO Form CA 0001 or 

equivalent is required. 

 

 (4) Professional Liability    

Professional liability insurance which includes coverage for the professional acts, 

errors and omissions of Consultant in the amount of at least $1,000,000. 

 

             (5) Cyber Coverage    

Cyber Coverage with an aggregate limit of liability of 1 million dollars 

($1,000,000). 
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Staff Report – Item 1h 

 

To: Silicon Valley Clean Energy Board of Directors 

From: Girish Balachandran, CEO 

Item 1h: Authorize the Chief Executive Officer to Execute Agreement with Braun Blaising 

Smith Wynne P.C. (“BBSW”) 

Date: 9/11/2019 

 

  

RECOMMENDATION 

Staff recommends that the Board approve and authorize the CEO to execute an agreement with Braun Blaising 

Smith Wynne P.C. (“BBSW”) for regulatory and legislative legal counsel services for an amount not to exceed 

$330,000. 

 

FINANCE AND ADMINISTRATION COMMITTEE RECOMMENDATION 

The Finance and Administration committee, with two members absent, met September 3, 2019 and were 

unanimous in recommending the Board authorize the CEO to execute the proposed agreement with Braun 

Blaising Smith Wynne P.C.  

 

BACKGROUND 

BBSW has been SVCE’s primary provider of regulatory counsel services since 2016. As one of the earliest 

firms serving CCAs in that capacity, their team has extensive knowledge about CCA regulatory issues. This 

agreement would refresh SVCE’s contract with BBSW, which will now provide for $165,000/year over the next 

two fiscal years. This reflects a continuation of current services combined with an increase over the previous 

annual budget ($135,000) in order to expand engagement at the California Independent System Operator 

(CAISO) and address new emerging issues in the regulatory space. 

 

ANALYSIS & DISCUSS 

BBSW provides “bread and butter” legal services for SVCE’s regulatory activities. This includes monitoring 

CPUC activities; drafting, editing, and/or filing regulatory and compliance documents; legal research and 

advising on topics of interest to SVCE staff and leadership; and coordinating joint filings with other CCAs. 

BBSW’s history with the CCA community gives them a great depth of knowledge on CCA issues, and their 

work with other CCAs in the region facilitates the regulatory collaboration that has been an important part of 

CCAs’ approach at the CPUC.  

 

The increase in annual budget reflects the increasing complexity of the regulatory space for CCAs. The 

confluence of increasing GHG mitigation requirements, fossil generation and nuclear retirements, proliferation 

of CCAs, expansion of direct access, and the ongoing challenge of the duck curve has created extensive 

crossover between formerly disparate regulatory activities. This new reality requires nuanced and proactive 

engagement to navigate, including outreach to stakeholders beyond the CPUC. In particular, SVCE would like 

to increase our activity and engagement at the California Independent System Operator (CAISO) in the 

coming years. While CCAs do not have direct regulatory compliance obligations to the CAISO as we do to the 

CPUC, the CAISO is responsible for the system-wide studies and directives that the CPUC eventually translates 

into compliance requirements for individual load-serving entities. The unprecedented complexity and rapid 

pace of change in today’s energy industry means that system needs are changing faster than compliance 
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requirements of programs such as Resource Adequacy can adapt to reflect them. The CAISO has explicitly 

requested greater CCA engagement in order to increase shared understanding of system status and needs and 

adapt to change more quickly, and SVCE would like to step up. 

 

STRATEGIC PLAN 

Approving this contract will directly support Goal 8 of SVCE’s Strategic Plan, “Engage regulators and 

legislators in developing policy that protects CCA rights and facilitates CCA contributions to decarbonization, 

grid reliability, affordability, and social equity.” 

 

ALTERNATIVE 

If the Board does not approve this contract, SVCE will have a significant need for regulatory counsel services 

that cannot be filled by current SVCE staff. SVCE would need to either issue an RFP and identify a different 

legal firm to provide these services, or hire more internal staff with legal expertise in CCA regulatory matters. 

 

FISCAL IMPACT 

The total budget request for these services is a total of $330,000; invoices will include name, title, rate and 

hours.  

 

The recommended contract will now provide for $165,000/year over the next two fiscal years. This reflects a 

continuation of current services combined with an increase over the previous annual budget ($135,000) in 

order to expand engagement at the California Independent System Operator (CAISO) and address new 

emerging issues in the regulatory space. 

 

 

ATTACHMENT 

1. Draft Agreement with Braun Blaising Smith Wynne P.C. 
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Second Legal Services Agreement 
 

This Second Legal Services Agreement (Agreement), effective as of latest date set forth 

in the signature block, is entered into by and between Silicon Valley Clean Energy Authority 

(Client), and Braun Blaising Smith Wynne, P.C., a California professional corporation (Firm).  

The Firm and the Client shall be collectively referred to herein as the Parties. 

 

A. The Firm provides regulatory and legal services related to, among other things, rates, 

rules, policies and regulations affecting Community Choice Aggregation (CCA) 

programs. 

 

B. The Parties entered into a legal services agreement, dated January 1, 2017 (First 

Agreement), by which the Firm has been providing legal and regulatory services in 

support of the Client’s CCA program, including the provision of certain joint services 

provided by the Firm to the Client and other CCA clients (CCA Group). 

 
C. The Parties are interested in entering into this Agreement to replace the First Agreement 

and to set forth the terms and conditions, and budgetary limitation, associated with the 

Firm’s provision of legal and regulatory services. 

 

- Agreement - 

  

The Parties agree as follows: 

 

1.   Term and Termination.   This Agreement shall be effective on October 1, 2019 and 

shall continue in effect through September 30, 2021, unless earlier terminated as described 

below.  The First Agreement shall terminate on the effective date of this Agreement.  For the 

avoidance of doubt, it is the intention of the Parties that this Agreement shall succeed and replace 

services provided under the First Agreement, such that there is no lapse in services provided by 

the Firm to the Client.  Either Party may terminate this Agreement by providing no less than 30 

days written notice.   

 

2.   General Scope of Services.   The Firm shall provide (a) regulatory and legal 

services, as directed and authorized by the Client, in support of the Client’s CCA program, as 

described further in Section 3(a), (b) joint representation of Client and other participants in the 

CCA Group on matters before California regulatory agencies, as described further in Section 

3(b), and (c) joint reporting services provided by the Firm to the Client and to the CCA Group, as 

described further in Section 3(c).   

 

3.   Fees and Description of Services.    

 

(a) Individual Client Services:   For services provided under this Agreement 

directly to the Client, as requested and authorized by the Client, the Client shall pay the Firm in 

accordance with the following hourly rates for the following categories: 

 

   Senior Shareholders:   $420 

   Junior Shareholders:   $360 
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Senior Associates:   $310 

Junior Associates:   $275 

Paralegal / Law Clerk:  $165 

Administrative Assistant:  $60 

 
(b) Joint Representation:   As authorized by the Client and other clients in the 

Firm’s CCA Group, the Firm shall provide joint representation on various regulatory matters at 

the California Public Utilities Commission (CPUC).  The Client’s share of such joint services 

shall generally be its pro-rata share, but in any event shall be described to and authorized by the 

Client.  Costs associated with joint representation shall generally be setup as a separate matter in 

the Firm’s accounting system.  Further information regarding joint representation is described in 

Section 8.   

 

(c) Regulatory Reports and Summaries:   The Firm provides a variety of 

regulatory reporting services.  On a fixed-fee basis, the Firm shall continue to provide regulatory 

reports on the same basis as provided under the First Agreement, namely (1) a bi-weekly, 

comprehensive regulatory report, (2) alternate week email regulatory bulletins, (3) agenda 

summaries of energy-related items on the CPUC’s meeting agenda and (4) an email report on the 

outcome of energy-related items on the CPUC’s meeting agenda.  The current monthly fee for 

this service is $1,750 but may be adjusted upward or downward based on mutual written 

agreement of the Parties.  In addition to these regulatory reports, the Firm also provides 

regulatory summaries of issues and activities of interest to the CCA Group.  The cost of this 

service will be shared on a pro-rata basis among participating clients.  At any time, upon written 

notice from the Client, the Client may suspend or modify the scope of either the regulatory 

reports or the regulatory summaries. 

 

(d) Hourly Rates:   All office, research, travel and meeting time shall be billed 

at the hourly rates set forth above; provided, however, travel time shall be billed at 50% of actual 

time.   

 

(e) Annual Adjustment:   The hourly rates for services provided under this 

Agreement, including the hourly rate for any contract attorney(s), are reviewed annually by the 

Firm on or about June 1, and are subject to adjustment on no less than 30 days written notice. 

 

(f) Not to Exceed Budget:   The total amount of charges under this 

Agreement shall not exceed $165,000 per year without the express written consent of the Client. 

 

(g) Other Attorney(s):   As needed and as authorized by the Client, the Firm 

may contract with other attorney(s) to provide services under the guidance and direction of the 

Firm’s assigned attorney (Scott Blaising).  The Firm will provide advance notice to the Client of 

the hourly rates for attorneys with whom the Firm has contracted for services provided under this 

Agreement.  The Client will be billed at the specified hourly rate for the contract attorney(s) 

regardless of the amount of charge to the Firm for services provided by the contract attorney(s). 

 

(h) Other Providers:   As needed and as authorized by the Client, the Firm 

may contract with electric industry professionals (e.g., rate consultants, etc.) (Other Provider(s)) 

in order to perform Client-directed tasks.  In the event that such tasks are authorized and the 
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Client wishes the Firm to pay Other Providers on the Client’s behalf, the Client and the Firm will 

agree on a reasonable administrative fee for consolidated billing, not to exceed 10%.   

 

 4.   Costs and Expenses.   In addition to the fees set forth above, the Client shall 

reimburse the Firm for all pre-approved out-of-pocket costs and expenses actually incurred by 

the Firm in connection with the legal services provided by the Firm.  Out-of-pocket costs and 

expenses include, but are not necessarily limited to, travel expenses, and reproduction and 

postage costs associated with representation of the Client in regulatory or other legal 

proceedings.  Reproduction and postage costs otherwise incurred in the normal course of 

business are considered Firm overhead and will not directly be charged to the Client. 

 

 5.   Billing and Payment.   The Firm shall provide monthly invoices to the Client for all 

fees and expenses.  The invoice shall be itemized to include, at a minimum, the time spent by 

each service provider, the total time spent by each service provider, a description of services 

performed, and a description and itemization of costs and expenses.  The Firm shall bill the 

Client in minimum increments of 1/10th of an hour.  Invoices shall be considered due and 

payable upon receipt, and shall be overdue after 30 days of receipt. 

 

 6.   Notices.   All notices, invoices, reports or other communication required herein shall 

be properly given if delivered via electronic mail, or other mutually acceptable means, to the 

following addresses: 

 

Client: Silicon Valley Clean Energy Authority 

Attention: Don Eckert   

don.eckert@svcleanenergy.org 
 

Firm: Braun Blaising Smith Wynne, P.C. 

Attention: Scott Blaising 

blaising@braunlegal.com 

 

  7.   Independent Contractor.   The Firm is and shall be considered an independent 

contractor with respect to the performance of services under this Agreement. 

 

 8.   Joint Representation and Conflict Waiver.  

   

 (a)  The Firm currently represents several clients that have operational CCA 

programs.  The Firm also represents the California Community Choice Association, an 

association of CCA programs. (See Exhibit A, which reflects the Firm’s current list of clients.) 

Together with the Client, these CCA clients shall be referred to below as “CCA Clients.”  The 

Firm anticipates that it will from time to time provide joint representation of the CCA Clients 

before the CPUC, whether directly or indirectly through a coalition or other organizational 

structure.  This section generally describes the contemplated joint representation and requests 

written consent to the Firm’s joint representation.  This section also describes potential conflicts 

and requests written consent to the Firm’s continuing representation in such circumstances. 

 

(b) The Firm does not believe that the Firm’s joint representation of the CCA 

Clients presently involves any actual conflicts of interest.  The Client should be aware, however, 
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that such representation may involve potential conflicts and that the interests and objectives of 

each of the participants individually on certain issues may, at some time in the future, become 

inconsistent with the interests and objectives of the other participants.  The Firm’s joint 

representation has implications, which the Client should consider.  For example, rather than 

vigorously asserting a single participant's interest on an issue, it is likely that the Firm will 

balance interests between the participants represented.  Because individual participants may have 

different talents, energy, personal goals, and financial resources, sole representation of one 

participant could result in more aggressive advocacy, and hence more favorable treatment, for 

that participant compared to the more even-handed approach the Firm may follow in 

representing multiple interests.  Joint representation may also result in the loss of the attorney-

client privilege for communications between you and members of the Firm, because anything 

disclosed by one participant on a matter of common interest could be disclosed to a jointly 

represented client in a civil proceeding between the two participants. 

 

(c) The Firm will make every effort during the course of joint representation 

to confirm that the participants continue to have a commonality of interest in connection with the 

positions asserted.  If interests diverge during the course of joint representation, further 

disclosure and waiver of the conflict, or withdrawal from representation, could be necessary.   

 

(d) In addition to the joint representation described above, the Firm also 

represents numerous public agencies in California on diverse matters of energy law and 

regulation.  Therefore, it is possible that, while the Firm is representing the Client, certain types 

of conflicts may arise in matters unrelated to the present engagement for which the Firm requests 

the Client’s consent and waiver now.  Present or future clients, including clients who rely upon 

the Firm for general representation, may ask the Firm to represent them in transactions or 

litigation adverse to the Client.  The Firm would decline the other representation if the Firm 

believes there is a risk of misuse of the Client’s confidential information.  

 

(e) By signing this Agreement, the Client confirms (i) that the Client has been 

informed as to the nature of potential conflicts that may arise as a result of the Firm’s joint 

representation and the Firm’s representation of other clients; (ii) that the Client has been 

provided a reasonable opportunity to seek the advice of independent counsel regarding potential 

conflicts and waiver thereof; (iii) that the Client understands an actual conflict may arise in the 

future that would require an additional disclosure and waiver, or, alternatively, withdrawal by the 

Firm; (iv) that the Client agrees that the Firm may represent other clients as described herein, 

including clients in unrelated matters adverse to the Client; and (v) that the Client hereby waives 

any claim of conflict of interest arising from such representation. 

9.   Insurance 

 

  (a)  Malpractice Insurance.   Without limiting the provisions of this Agreement 

relating to indemnification and defense, the Firm, at its expense, shall maintain in full force and 

effect during the period of performance of this Agreement and for three years thereafter, 

professional malpractice insurance that covers the services provided pursuant to this Agreement 

in the amount of not less than $1,000,000, with an insurance carrier authorized to do business in 

California. 
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  (b) Other Insurance.   The Firm, at its expense, shall also maintain during the 

period of performance of this Agreement and for three years thereafter, insurance as follows:     

 

(1) General liability: (with coverage at least as broad as ISO form CG 00 

01 10 01) coverage in an amount not less than $2,000,000 general 

aggregate and $1,000,000 per occurrence for general liability, bodily 

injury, personal injury, and property damage. 

 

(2) Automobile liability: (with coverage at least as broad as ISO form CA 

00 01 10 01, for “any auto”) coverage in an amount not less than 

$1,000,000 per accident for personal injury, including death, and 

property damage. 

 
(3) Workers' compensation and employer's liability: coverage shall 

comply with the laws of the State of California. 

 

(c) Primary.   The Firm’s insurance is primary to any other insurance 

available to the Client with respect to any claim arising out of this Agreement.  Any insurance 

maintained by the Client shall be excess of the Firm’s insurance and shall not contribute with it.  

The Firm’s endorsement of insurance shall include a waiver of any rights of subrogation against 

the Client, and its directors, officers, employees and agents. 

 

 10.   Miscellaneous.    
 

  (a)  This Agreement shall be governed by and construed and enforced in 

accordance with the laws of the State of California, exclusive of conflict of laws provisions. 
 

(b) This Agreement constitutes the entire agreement between the Parties 

concerning the subject matter hereof. 

 

(c) This Agreement may not be modified or amended without the express 

written agreement of the Parties. 

 

(d) This Agreement may be executed in any number of counterparts, 

including through facsimile signatures, and upon execution by the Parties, each executed 

counterpart shall have the same force and effect as an original document and as if the Firm and 

the Client had signed the same document.  Any signature page of this Agreement may be 

detached from any counterpart of this Agreement without impairing the legal effect of any 

signatures thereon, and may be attached to another counterpart of this Agreement identical in 

form but having attached to it one or more signature pages. 

  

(e) This Agreement may be scanned and stored in electronic format.  Neither 

Party shall object to the admissibility of an electronic version of this Agreement on the basis that 

such was not originated or maintained in documentary form. 

 

/ 
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 11.   Signature.   In witness whereof, the Parties have caused this Agreement to be 

executed by their duly authorized representatives. 

 

 Client      Firm 

 
       

 

__________________________  __________________________ 

Girish Balachandran    Scott Blaising 

 

Title: CEO     Title: Principal/Shareholder 

 

 Date:  ________________   Date: ________________ 
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Exhibit A 
 

List of Clients 

Braun Blaising Smith Wynne, P.C. 

(August 2019) 

           

Balancing Authority of Northern California (BANC)   

California Choice Energy Authority (CCEA) 

California Community Choice Association (CalCCA) 

California Municipal Utilities Association (CMUA)  

Clean Power Alliance of Southern California 

City of Cerritos       

City of Colton 

City of Corona       

Eastside Power Authority      

City of Escondido 

Friant Power Authority 

Lamb Energy  

Lathrop Irrigation District 

Local Energy Aggregation Network (LEAN) 

City of Los Angeles, Department of Water and Power 

Marin Clean Energy       

Merced Irrigation District 

Minter Field Airport District 

Monterey Bay Community Power  

Monterey County Water Resources Agency 

City of Moreno Valley 

City of Needles 

Orange Cove Irrigation District 

City of Pasadena 

City of Pittsburg (Pittsburg Power Company) 

Peninsula Clean Energy Authority 

Pioneer Community Energy 

Port of Stockton 

Power and Water Resources Pooling Authority (PWRPA)  

City of Rancho Cucamonga 

City of Redding 

Redwood Coast Energy Authority 

City of Roseville 

Sacramento Municipal Utility District (SMUD) 

Salt River Project 

City of San Jose 

City of Shasta Lake 

Silicon Valley Clean Energy 

Sonoma Clean Power Authority 

The Energy Authority (in its role as service provider to CCA programs) 

Turlock Irrigation District 

City of Victorville 
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Staff Report – Item 1i 

 

To: Silicon Valley Clean Energy Board of Directors 

From: Girish Balachandran, CEO 

Item 1i: Authorize the Chief Executive Officer to Execute Agreement with Pacific Printing for 

Printing Services 

Date: 9/11/2019 

 

  

RECOMMENDATION 

Staff recommends the Board of Directors authorize the Chief Executive Officer to execute a three-year 

agreement with Pacific Printing for $150,000.00 through September 2022. 

 

FINANCE AND ADMINISTRATION COMMITTEE RECOMMENDATION 

The Finance and Administration committee, with two members absent, met September 3, 2019 and were 

unanimous in recommending the Board authorize the CEO to execute the renewal agreement with Pacific 

Printing.  

 

BACKGROUND 

SVCE has been utilizing Pacific Printing since 2018 to provide print services for collateral materials to support 

all SVCE departments. The FY 2018-2019 contract with Pacific Printing totaled $80,000 but the proposed 

contract is less annually based on historical usage but provides flexibility to respond to fluctuating demand.  

 

ANALYSIS & DISCUSSION 

Pacific Printing is a union printing company offering a variety of printing services including business cards, 

brochures, booklets, flyers and banners. SVCE utilizes Pacific Printing for print services for a variety of 

collateral needs such as business cards, flyers, brochures, window clings and banners. Pacific Printing offers 

sustainable printing practices such as using recycled paper stock, soy ink printing and LED UV ink that does 

not emit volatile organic compounds. 

 

Printing services are an ongoing need for SVCE as a means for effectively engaging with customers.  

Effectively communicating SVCE’s mission, community benefits and upcoming programs is an ongoing need. 

With customer programs launching on a rolling basis, SVCE needs to continue utilizing printing services to 

advertise and promote new decarbonization efforts for customers. In addition to launching programs, there 

are various ongoing projects where SVCE needs to continue utilizing the services of a professional printer. 

Customer awareness and education efforts align with several SVCE communications strategies and tactics.  

 

Staff solicited several bids from local printers for these services, and Pacific Printing costs, customer service 

and sustainable printing options are competitive and a great option for SVCE, and the company has a proven 

track record for these services. In advance of this renewal agreement’s expiration in Sept. 2022, staff will 

issue an RFP for printing services in early-summer 2022 to re-evaluate local print vendors. 

 

STRATEGIC PLAN 

SVCE’s Board-adopted Strategic Plan includes the following Goals related to customer awareness and education.  

• Maintain competitive rates to acquire and retain customers (Goal 2) 
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• Promote customer awareness (Goal 3) 

 

ALTERNATIVE 

Do not approve the extended contract with Pacific Printing. Staff will pursue a new print services vendor. 

 

FISCAL IMPACT 

This recommendation results in a $150,000 fiscal impact to the agency over three years. Funds may not be 

evenly dispersed each year due to the fluctuating demands of the agency such as program launch dates and 

the 2020 Time-of-Use transition. 

 

ATTACHMENTS 

1. Draft Agreement with Pacific Printing for Printing Services 
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AGREEMENT BETWEEN THE SILICON VALLEY CLEAN ENERGY AUTHORITY 

AND  

PACIFIC PRINTING 

 FOR 

 PRINTING SERVICES 

 

 

THIS AGREEMENT, is entered into this 1st day of October 2019, by and between the 

SILICON VALLEY CLEAN ENERGY AUTHORITY, an independent public agency, 

("Authority"), and Pacific Printing, a California corporation whose address is 1445 Monterey 

Highway, San Jose, CA 95110 (hereinafter referred to as "Consultant") (collectively referred to as 

the “Parties”). 

RECITALS: 

 

A. Authority is an independent public agency duly organized under the provisions of 

the Joint Exercise of Powers Act of the State of California (Government Code Section 6500 et 

seq.) (“Act”) with the power to conduct its business and enter into agreements.  

 

B. Consultant possesses the skill, experience, ability, background, certification and 

knowledge to provide the services described in this Agreement pursuant to the terms and 

conditions described herein. 

 

C. Authority and Consultant desire to enter into an agreement for printing services 

upon the terms and conditions herein. 

 

NOW, THEREFORE, the Parties mutually agree as follows: 

 

1. TERM 

The term of this Agreement shall commence on October 1, 2019, and shall terminate on 

September 30, 2022, unless terminated earlier as set forth herein. 

 

2. SERVICES TO BE PERFORMED 

            Consultant shall perform each and every service set forth in Exhibit "A" pursuant to the 

schedule of performance set forth in Exhibit "B," both of which are attached hereto and 

incorporated herein by this reference. 

 

3. COMPENSATION TO CONSULTANT 

Consultant shall be compensated for services performed pursuant to this Agreement in a 

total amount not to exceed one-hundred fifty-thousand dollars and no/100 ($150,000.00) based on 

the rates and terms set forth in Exhibit "B," which is attached hereto and incorporated herein by 

this reference. 

 

4. TIME IS OF THE ESSENCE 

Consultant and Authority agree that time is of the essence regarding the performance of 

this Agreement.  
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5. STANDARD OF CARE 

Consultant agrees to perform all services required by this Agreement in a manner 

commensurate with the prevailing standards of specially trained professionals in the San Francisco 

Bay Area and agrees that all services shall be performed by qualified and experienced personnel.  

 

6. INDEPENDENT PARTIES 

Authority and Consultant intend that the relationship between them created by this 

Agreement is that of an independent contractor.  The manner and means of conducting the work 

are under the control of Consultant, except to the extent they are limited by statute, rule or 

regulation and the express terms of this Agreement.  No civil service status or other right of 

employment will be acquired by virtue of Consultant's services.  None of the benefits provided by 

Authority to its employees, including but not limited to, unemployment insurance, workers’ 

compensation plans, vacation and sick leave are available from Authority to Consultant, its 

employees or agents.  Deductions shall not be made for any state or federal taxes, FICA payments, 

PERS payments, or other purposes normally associated with an employer-employee relationship 

from any fees due Consultant.  Payments of the above items, if required, are the responsibility of 

Consultant. 

 

7. NO RECOURSE AGAINST CONSTITUENT MEMBERS OF AUTHORITY.   

 Authority is organized as a Joint Powers Authority in accordance with the Joint Powers 

Act of the State of California (Government Code Section 6500 et seq.) pursuant to a Joint Powers 

Agreement dated March 31, 2016, and is a public entity separate from its constituent members.  

Authority shall solely be responsible for all debts, obligations and liabilities accruing and arising 

out of this Agreement.  Contractor shall have no rights and shall not make any claims, take any 

actions or assert any remedies against any of Authority’s constituent members in connection with 

this Agreement. 

 

8. NON-DISCRIMINATION 

 Consultant agrees that it shall not harass or discriminate against a job applicant, an 

Authority employee, or Consultant’s employee or subcontractor on the basis of race, religious 

creed, color, national origin, ancestry, handicap, disability, marital status, pregnancy, sex, age, 

sexual orientation, or any other protected class. Consultant agrees that any and all violations of 

this provision shall constitute a material breach of this Agreement.   

 

9. HOLD HARMLESS AND INDEMNIFICATION  

 Consultant shall, to the fullest extent allowed by law indemnify, defend, and hold harmless 

the Authority and its members, officers, officials, agents, employees and volunteers from and 

against any and all liabilities, claims, actions, causes of action, demands, damages and losses 

whatsoever against any of them, including any injury to or death of any person or damage to 

property or other liability of any nature, whether physical, emotional, consequential or otherwise, 

arising out of or related to the negligence or willful misconduct of Consultant or Consultant’s 

employees, officers, officials, agents or independent contractors in the performance of this 

Agreement, except where caused by the sole or active negligence or willful misconduct of 

Authority or its members, officers, officials, agents, employees and volunteers. Such costs and 

expenses shall include reasonable attorneys’ fees of counsel of Authority’s choice, expert fees and 

all other costs and fees of litigation. The acceptance of the services provided by this Agreement 
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by Authority shall not operate as a waiver of the right of indemnification. The provisions of this 

Section survive the completion of the services or termination of this Agreement. 

 

10. INSURANCE: 

A. General Requirements. On or before the commencement of the term of this Agreement, 

Consultant shall furnish Authority with certificates showing the type, amount, class of operations 

covered, effective dates and dates of expiration of insurance coverage in compliance with the 

requirements listed in Exhibit "D," which is attached hereto and incorporated herein by this 

reference.  Such insurance and certificates, which do not limit Consultant’s indemnification 

obligations under this Agreement, shall also contain substantially the following statement:  

"Should any of the above insurance covered by this certificate be canceled or coverage reduced 

before the expiration date thereof, the insurer affording coverage shall provide thirty (30) days’ 

advance written notice to the Authority by certified mail, Attention: Chief Executive Officer."  

Consultant shall maintain in force at all times during the performance of this Agreement all 

appropriate coverage of insurance required by this Agreement with an insurance company that is 

acceptable to Authority and licensed to do insurance business in the State of California.  

Endorsements naming the Authority as additional insured shall be submitted with the insurance 

certificates. 

B. Subrogation Waiver. Consultant agrees that in the event of loss due to any of the 

perils for which he/she has agreed to provide comprehensive general and automotive liability 

insurance, Consultant shall look solely to his/her/its insurance for recovery.  Consultant hereby 

grants to Authority, on behalf of any insurer providing comprehensive general and automotive 

liability insurance to either Consultant or Authority with respect to the services of Consultant 

herein, a waiver of any right to subrogation which any such insurer of Consultant may acquire 

against Authority by virtue of the payment of any loss under such insurance. 

C. Failure to secure or maintain insurance. If Consultant at any time during the term 

hereof should fail to secure or maintain the foregoing insurance, Authority shall be permitted to 

obtain such insurance in the Consultant's name or as an agent of the Consultant and shall be 

compensated by the Consultant for the costs of the insurance premiums at the maximum rate 

permitted by law and computed from the date written notice is received that the premiums have 

not been paid. 

D. Additional Insured. Authority, its members, officers, employees and volunteers 

shall be named as additional insureds under all insurance coverages, except any professional 

liability insurance, required by this Agreement.  The naming of an additional insured shall not 

affect any recovery to which such additional insured would be entitled under this policy if not 

named as such additional insured.  An additional insured named herein shall not be held liable for 

any premium, deductible portion of any loss, or expense of any nature on this policy or any 

extension thereof.  Any other insurance held by an additional insured shall not be required to 

contribute anything toward any loss or expense covered by the insurance provided by this policy. 

E. Sufficiency of Insurance. The insurance limits required by Authority are not 

represented as being sufficient to protect Consultant.  Consultant is advised to confer with 

Consultant's insurance broker to determine adequate coverage for Consultant.  

F.  Maximum Coverage and Limits. It shall be a requirement under this Agreement 

that any available insurance proceeds broader than or in excess of the specified minimum Insurance 

coverage requirements and/or limits shall be available to the additional insureds. Furthermore, the 

requirements for coverage and limits shall be the minimum coverage and limits specified in this 
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Agreement, or the broader coverage and maximum limits of coverage of any insurance policy or 

proceeds available to the named insured, whichever is greater. 

 

11. CONFLICT OF INTEREST 

 Consultant warrants that it presently has no interest, and will not acquire any interest, direct 

or indirect, financial or otherwise, that would conflict in any way with the performance of this 

Agreement, and that it will not employ any person having such an interest.  Consultant agrees to 

advise Authority immediately if any conflict arises and understands that it may be required to fill 

out a conflict of interest form if the services provided under this Agreement require Consultant to 

make certain governmental decisions or serve in a staff Authority, as defined in Title 2, Division 

6, Section 18700 of the California Code of Regulations. 

 

12. PROHIBITION AGAINST TRANSFERS 

Consultant shall not assign, sublease, hypothecate, or transfer this Agreement, or any 

interest therein, directly or indirectly, by operation of law or otherwise, without prior written 

consent of Authority.  Any attempt to do so without such consent shall be null and void, and any 

assignee, sublessee, pledgee, or transferee shall acquire no right or interest by reason of such 

attempted assignment, hypothecation or transfer.  However, claims for money by Consultant from 

Authority under this Agreement may be assigned to a bank, trust company or other financial 

institution without prior written consent.  Written notice of such assignment shall be promptly 

furnished to Authority by Consultant. 

The sale, assignment, transfer or other disposition of any of the issued and outstanding 

capital stock of Consultant, or of the interest of any general partner or joint venturer or syndicate 

member or cotenant, if Consultant is a partnership or joint venture or syndicate or cotenancy, which 

shall result in changing the control of Consultant, shall be construed as an assignment of this 

Agreement.  Control means fifty percent (50%) or more of the voting power of the corporation. 

 

13. SUBCONTRACTOR APPROVAL 

Unless prior written consent from Authority is obtained, only those persons and 

subcontractors whose names are attached to this Agreement shall be used in the performance of 

this Agreement. 

In the event that Consultant employs subcontractors, such subcontractors shall be required 

to furnish proof of workers’ compensation insurance and shall also be required to carry general, 

automobile and professional liability insurance in substantial conformity to the insurance carried 

by Consultant.  In addition, any work or services subcontracted hereunder shall be subject to each 

provision of this Agreement. 

Consultant agrees to include within their subcontract(s) with any and all subcontractors the 

same requirements and provisions of this Agreement, including the indemnity and insurance 

requirements, to the extent they apply to the scope of the subcontractor’s work. Subcontractors 

hired by Consultant shall agree to be bound to Consultant and Authority in the same manner and 

to the same extent as Consultant is bound to Authority under this Agreement. Subcontractors shall 

agree to include these same provisions within any sub-subcontract. Consultant shall provide a copy 

of the Indemnity and Insurance provisions of this Agreement to any subcontractor. Consultant 

shall require all subcontractors to provide valid certificates of insurance and the required 

endorsements prior to commencement of any work and will provide proof of compliance to 

Authority. 
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14. REPORTS 

A. Each and every report, draft, work product, map, record and other document, 

hereinafter collectively referred to as "Report", reproduced, prepared or caused to be prepared by 

Consultant pursuant to or in connection with this Agreement, shall be the exclusive property of 

Authority.  Consultant shall not copyright any Report required by this Agreement and shall execute 

appropriate documents to assign to Authority the copyright to Reports created pursuant to this 

Agreement.  Any Report, information and data acquired or required by this Agreement shall 

become the property of Authority, and all publication rights are reserved to Authority.  Consultant 

may retain a copy of any Report furnished to the Authority pursuant to this Agreement. 

B. All Reports prepared by Consultant may be used by Authority in execution or 

implementation of: (1) The original Project for which Consultant was hired; (2) Completion of the 

original Project by others; (3) Subsequent additions to the original project; and/or (4) Other 

Authority projects as Authority deems appropriate in its sole discretion. 

C. Consultant shall, at such time and in such form as Authority may require, furnish 

reports concerning the status of services required under this Agreement. 

D. All Reports shall also be provided in electronic format, both in the original file 

format (e.g., Microsoft Word) and in PDF format.  

E. No Report, information or other data given to or prepared or assembled by 

Consultant pursuant to this Agreement that has not been publicly released shall be made available 

to any individual or organization by Consultant without prior approval by Authority. 

 

15. RECORDS 

 Consultant shall maintain complete and accurate records with respect to costs, expenses, 

receipts and other such information required by Authority that relate to the performance of services 

under this Agreement, in sufficient detail to permit an evaluation of the services and costs.  All 

such records shall be clearly identified and readily accessible.  Consultant shall provide free access 

to such books and records to the representatives of Authority or its designees at all proper times, 

and gives Authority the right to examine and audit same, and to make transcripts therefrom as 

necessary, and to allow inspection of all work, data, documents, proceedings and activities related 

to this Agreement.  Such records, together with supporting documents, shall be maintained for a 

minimum period of five (5) years after Consultant receives final payment from Authority for all 

services required under this agreement 

 

16. PARTY REPRESENTATIVES  

 The Chief Executive Officer shall represent the Authority in all matters pertaining to the 

services to be performed under this Agreement. Andrew Goett shall represent Consultant in all 

matters pertaining to the services to be performed under this Agreement. 

 

17. CONFIDENTIAL INFORMATION 

 Consultant shall maintain in confidence and not disclose to any third party or use in any 

manner not required or authorized under this Agreement any and all proprietary or confidential 

information held by Authority or provided to Consultant by Authority.  

 

18. NOTICES 

 All notices, demands, requests or approvals to be given under this Agreement shall be given 
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in writing and conclusively shall be deemed served when delivered personally or on the second 

business day after the deposit thereof in the United States Mail, postage prepaid, registered or 

certified, addressed as hereinafter provided.  

  

All notices, demands, requests, or approvals shall be addressed as follows: 

 

TO AUTHORITY: 

333 W. El Camino Real 

Suite 290 

Sunnyvale CA 94087 

Attention:  Chief Executive Officer 

 

 

TO CONSULTANT: 

Andrew Goett 

Pacific Printing 

1445 Monterey Highway 

San Jose, CA 95112 

 

19. TERMINATION 

In the event Consultant fails or refuses to perform any of the provisions hereof at the time 

and in the manner required hereunder, Consultant shall be deemed in default in the performance 

of this Agreement.  If Consultant fails to cure the default within the time specified (which shall be 

not less than 10 days) and according to the requirements set forth in Authority’s written notice of 

default, and in addition to any other remedy available to the Authority by law, the Chief Executive 

Officer may terminate the Agreement by giving Consultant written notice thereof, which shall be 

effective immediately. The Chief Executive Officer shall also have the option, at its sole discretion 

and without cause, of terminating this Agreement by giving seven (7) calendar days' prior written 

notice to Consultant as provided herein.  Upon receipt of any notice of termination, Consultant 

shall immediately discontinue performance. 

Authority shall pay Consultant for services satisfactorily performed up to the effective date 

of termination. Upon termination, Consultant shall immediately deliver to the Authority any and 

all copies of studies, sketches, drawings, computations, and other material or products, whether or 

not completed, prepared by Consultant or given to Consultant, in connection with this Agreement. 

Such materials shall become the property of Authority. 

 

20. COMPLIANCE  

 Consultant shall comply with all applicable local, state and federal laws. 

 

21. CONFLICT OF LAW  

 This Agreement shall be interpreted under, and enforced by the laws of the State of 

California.  The Agreement and obligations of the parties are subject to all valid laws, orders, rules, 

and regulations of the authorities having jurisdiction over this Agreement (or the successors of 

those authorities). Any suits brought pursuant to this Agreement shall be filed with the Superior 

Court of the County of Santa Clara, State of California. 
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22. ADVERTISEMENT   

 Consultant shall not post, exhibit, display or allow to be posted, exhibited, displayed any 

signs, advertising, show bills, lithographs, posters or cards of any kind pertaining to the services 

performed under this Agreement unless prior written approval has been secured from Authority to 

do otherwise. 

 

23. WAIVER 

 A waiver by Authority of any breach of any term, covenant, or condition contained herein 

shall not be deemed to be a waiver of any subsequent breach of the same or any other term, 

covenant, or condition contained herein, whether of the same or a different character. 

 

24. INTEGRATED CONTRACT 

 This Agreement represents the full and complete understanding of every kind or nature 

whatsoever between the Parties, and all preliminary negotiations and agreements of whatsoever 

kind or nature are merged herein.  No verbal agreement or implied covenant shall be held to vary 

the provisions hereof.  Any modification of this Agreement will be effective only by a written 

document signed by both Authority and Consultant. 

 

25. AUTHORITY 

 The individual(s) executing this Agreement represent and warrant that they have the legal 

Authority and authority to do so on behalf of their respective legal entities. 

 

26. INSERTED PROVISIONS 

 Each provision and clause required by law to be inserted into the Agreement shall be 

deemed to be enacted herein, and the Agreement shall be read and enforced as though each were 

included herein.  If through mistake or otherwise, any such provision is not inserted or is not 

correctly inserted, the Agreement shall be amended to make such insertion on application by either 

party. 

 

27. CAPTIONS AND TERMS 

 The captions in this Agreement are for convenience only, are not a part of the Agreement 

and in no way affect, limit or amplify the terms or provisions of this Agreement.  

 

IN WITNESS WHEREOF, the parties have caused the Agreement to be executed as of the 

date set forth above. 

 

 

 

RECOMMENDED FOR APPROVAL 

 

____________________________________________________ 

Don Bray, Director of Account Services & Community Relations 

 

 

 

 

Item 1i
Attachment 1

Pacific Printing Agreement - DRAFT 7



DRAFT

 

 

RECOMMENDED FOR APPROVAL 

 

________________________________________ 

Don Eckert, Director of Finance & Administration 

 

 

 

 

 

CONSULTANT NAME 

PACIFIC PRINTING 

 

By:  __________________________ 

Name: Andrew Goett 

Title:  President 

Date: __________________________ 

 

 

 

 

 

 

 

SILICON VALLEY CLEAN ENERGY 

AUTHORITY 

A Joint Powers Authority 

 

By: ___________________________ 

Name: Girish Balachandran 

Title: Chief Executive Officer 

Date: __________________________ 

 

 

 

 

 

 

 

APPROVED AS TO FORM: 

 

_______________________ 

Counsel for Authority 

 

 

 

ATTEST: 

 

_____________________ 

Authority Clerk 
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Exhibit A

Scope of Services

Silicon Valley Clean Energy will utilize Pacific Printing for print services for a variety of collateral 
needs  such  as  business  cards,  flyers,  brochures,  window  clings  and  banners.  A  list  of  expected

items and estimates are provided in Exhibit B.

History of Pacific Printing:

With a combined experience of over 35 years, Pacific Printing brings to you unparalleled service 
and cost-effective savings, backed by a 100% guarantee. And because we work so closely with

labor unions, we are sensitive to the demands and needs of your busy schedule and budget.

Here are some reasons why you should allow us to help you with your printing needs:

• We are a union printer that helps fuel union printing needs

• We are family owned and operated

• We serve both local and out-of-state unions

• We use top quality paper stock and inks

• We use industry-trusted presses
•     We offer sustainable printing practices such as using recycled paper stock, soy 
ink printing and LED UV ink that does not emit volatile organic compounds

• All of our work is 100% guaranteed

Since we are a union printing company, you can be assured that the men and women who work on 
your printed materials receive decent  wages and  benefits. So, when you patronize our services, 
you are helping to maintain the union advantage in the printing industry.

 
 

•
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Exhibit B 

Schedule of Performance 

 

 

This schedule may be modified with the written approval of the Authority. 

 
Item Description Specs Quote (in quantity 

breakdowns) 

Flyers 100lb matte text -  100% 
Recycled 
8.5x11 
Full Color 
2 Sides  

500 - $471.00 
1,000 - $621.00 
2,500 - $812.00 
5,000 - $1074.00 

Business Cards 80lb uncoated cover - 100% 
Recycled 
2 Sides 
3.5x2 
2 PMS Colors 

250 - $150.00 
500 - $200.00 
 

Brochures 100lb matte text -  100% 
Recycled 
8.5x11  
Full Color 
2 Sides 
Tri-Fold 

500 - $340.00 
1,000 - $420.00 
2,500 - $710.00 
5,000 - $1,000.00 

Booklets 16 pages including the cover 
Insides – 80lb matte text – 
100% Recycled 
Cover – 80lb matt cover - 100% 
Recycled 
Full Color 
11x17 
Saddle Stitch to 8.5x11 

10,000 - $9,200.00 
12,000 - $10,400.00 
15,000 - $12,200.00 
20,000 - $15,250.00 

Pinwheel 100lb dull text – 100% Recycled 
Full color 
1 Side 
Die Cut 

2,500 - $775.00 
5,000 - $1,500.00 

Info postcards 5x7 
Full Color 
2 sides 
100lb dull cover – 100% 
Recycled 

1,000 - $411.00 
2,500 - $746.00 
5,000 - $1090.00 

Pop-Up Banners Full Color 
33x78 inches 

$250 each 
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Exhibit C 

Compensation 

 

Authority shall compensate Consultant for professional services in accordance with the terms and 

conditions of this Agreement based on the rates and compensation schedule set forth below. 

Compensation shall be calculated based on the hourly rates set forth below up to the not to exceed 

budget amount set forth below. 

 

The compensation to be paid to Consultant under this Agreement for all services described in 

Exhibit “A” and reimbursable expenses shall not exceed a total of one hundred fifty thousand 

dollars and no/100 ($150,000.00), as set forth below. Any work performed or expenses incurred 

for which payment would result in a total exceeding the maximum amount of compensation set 

forth herein shall be at no cost to Authority unless previously approved in writing by Authority. 

 

Task Not to Exceed Amount 

Printing $150,000.00  

            

 

 

Total $150,000.00 

 

Rates:  

Depends on project, see Exhibit B 

 

Invoices: 

 

Monthly Invoicing: In order to request payment, Consultant shall submit monthly invoices to the 

Authority describing the services performed and the applicable charges (including a summary of 

the work performed during that period, personnel who performed the services, hours worked, 

task(s) for which work was performed).  

 

Reimbursable Expenses: 

Administrative, overhead, secretarial time or overtime, word processing, photocopying, in house 

printing, insurance and other ordinary business expenses are included within the scope of payment 

for services and are not reimbursable expenses. Travel expenses must be authorized in advance in 

writing by Authority and shall only be reimbursed to the extent consistent with Authority’s travel 

policy. 

 

Additional Services: 

 

Consultant shall provide additional services outside of the services identified in Exhibit A only by 

advance written authorization from Authority’s Chief Executive Officer prior to commencement 

of any additional services. Consultant shall submit, at the Chief Executive Officer’s request, a 

detailed written proposal including a description of the scope of additional services, schedule, and 

proposed maximum compensation. 
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Exhibit D 

Insurance Requirements and Proof of Insurance 

 

 

Proof of insurance coverage described below is attached to this Exhibit, with Authority named as 

additional insured. 

 

Consultant shall maintain the following minimum insurance coverage: 

 

A. COVERAGE: 

 
(1) Workers' Compensation: 

  Statutory coverage as required by the State of California. 

 

(2) Liability: 

Commercial general liability coverage with minimum limits of $1,000,000 per 

occurrence and $2,000,000 aggregate for bodily injury and property damage.   

ISO occurrence Form CG 0001 or equivalent is required. 

     

(3) Automotive: 

 Comprehensive automotive liability coverage with minimum limits of $1,000,000 per  

 accident for bodily injury and property damage.  ISO Form CA 0001 or equivalent is 

required. 

 

 (4) Professional Liability    

Professional liability insurance which includes coverage for the professional acts, errors 

and omissions of Consultant in the amount of at least $1,000,000. 
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Staff Report – Item 1j 

 

To: Silicon Valley Clean Energy Board of Directors 

From: Girish Balachandran, CEO 

Item 1j: Adopt Resolution to Authorize the Chief Executive Officer to Amend Approved Master 
Agreement with NextEra Energy Marketing, LLC 

Date: 9/11/2019 

 

RECOMMENDATION  
Adopt Resolution No. 2019-14 to authorize the Chief Executive Officer (“CEO”) to:  
 

1) Amend the Approved Master Agreement with NextEra Energy Marketing, LLC (“NextEra”) with non-
substantive changes. 

 

 

BACKGROUND 

Silicon Valley Clean Energy Authority (“SVCE”) transacts for the majority of its power supply arrangements 
under the industry-standard Edison Electric Institute (“EEI”) master power purchase and sale agreement 
(“Master Agreement”). The Master Agreement is a widely used standard form agreement containing general 
terms and conditions for electric power transactions. The SVCE Board of Directors (“Board”) by resolution and/or 
minute action, has previously authorized the CEO to execute Master Agreements (once approved by the Board, 
an “Approved Master Agreement”) with multiple counterparties.    
 

The attached resolution provides authority to amend the Approved Master Agreement with NextEra that was 

originally approved by the board on March 13th, 2019.  The amendment increases the collateral threshold amount 
which enables SVCE to execute larger transaction amounts before having to post collateral. The amendment 
has been reviewed by SVCE’s energy counsel and is consistent with the terms approved by the Board under 
existing Master Agreements.   
 

 
ANALYSIS & DISCUSSION 
Staff requests that the Board adopt the attached resolution authorizing the CEO to amend an Approved Master 
Agreement to allow SVCE to continue transacting among the largest possible pool of qualified, Master 
Agreement-enabled counterparties, leading to greater liquidity and more competitive prices and rates for SVCE’s 
customers. By increasing the collateral threshold amount, SVCE can execute larger transactions without an 
immediate need for posting collateral due to market fluctuations associated with mark to market accounting of 

the transaction. 
 
NextEra Master Agreement Amendment 
NextEra Energy, Inc. is a Fortune 200 corporation with two principal subsidiaries, Florida Power & Light and 

NextEra Energy Resources.  The amended Master Agreement is with NextEra Energy Marketing, LLC, the trading 
arm of NextEra Energy Resources.  NextEra is a long-standing supplier in California’s wholesale market for 
compliance products for renewable energy and resource adequacy and fixed-price, forward energy for the 

purposes of hedging. SVCE executed the Approved Master Agreement on March 13th, 2019. 
 
The CEO requests authority to execute the Amendment to the Approved Master Agreement as provided for in 
Attachment 2, which contains the proposed amendment terms. 
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STRATEGIC PLAN 

The amendment of the Approved Master Agreement will better enable Staff to meet its power supply 
procurement and cost management goals as provided for in SVCE’s Strategic Plan, Power Supply Goals 9, 10 
and 11. Having more counterparties participate in SVCE’s energy, resource adequacy and RPS compliance 

product RFOs, provides more competitive pricing and liquidity. 
 
 
ALTERNATIVES 
An alternative to the recommended resolution of amending the Approved Master Agreement may include not 

approving Staff’s recommendation and limiting SVCE to the existing collateral threshold from the Approved 

Master Agreement. This alternative would be difficult to implement and may result in posting of more collateral 

with the counterparty and SVCE unable to conduct certain transactions with the counterparty. 
 

 
FISCAL IMPACT 
Adoption of the recommended resolution does not in itself create a fiscal impact. 
 

 
ATTACHMENTS 

1. Resolution 2019-14 of the Board of Directors of Silicon Valley Clean Energy Authority to Authorize the 
Chief Executive Officer to Amend an Approved Master Agreement with NextEra Energy Marketing, LLC 

2. Draft Amendment to Master Agreement with NextEra Energy Marketing, LLC 
3. Master Agreement with NextEra Energy Marketing, LLC 
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RESOLUTION NO. 2019-14 

RESOLUTION OF THE BOARD OF DIRECTORS OF SILICON VALLEY 
CLEAN ENERGY AUTHORITY DELEGATING AUTHORITY TO THE CHIEF 
EXECUTIVE OFFICER TO APPROVE AND EXECUTE AN AMENDMENT TO 
THE APPROVED MASTER AGREEMENT WITH NEXTERA ENERGY 
MARKETING, LLC. 

THE BOARD OF DIRECTORS OF THE SILICON VALLEY CLEAN ENERGY 
AUTHORITY HEREBY RESOLVES AS FOLLOWS: 

WHEREAS, the Silicon Valley Clean Energy Authority (“Silicon Valley Clean 
Energy”) was formed on March 31, 2016;  

WHEREAS, Silicon Valley Clean Energy launched service under a community 
choice aggregation program on April 3, 2017;  

WHEREAS, to provide such service, Silicon Valley Clean Energy purchases 
energy, renewable energy, carbon free energy, resource adequacy and related products 
and services (the “Product”) from energy generating sources that are cleaner and have a 
higher percentage of renewable energy than that provided by the incumbent utility and at 
competitive prices;  

WHEREAS, the EEI Master Agreement (“Master Agreement”) is an industry 
standard framework agreement used for the purchase of Product that establishes certain 
terms and conditions for the contractual relationship between an energy purchaser and 
energy supplier, but which does not require a purchaser to purchase or a supplier to 
supply the Product without further written agreements executed in accordance with the 
terms and conditions of a Confirmation (“Confirmations”);  

WHEREAS, the following Suppliers are currently parties to an Approved Master 
Agreement: 

3 Phases Renewables Inc. 

Calpine Energy Services, L.P.  

Direct Energy Business Marketing, LLC 

DTE Energy Trading, Inc. 

Exelon Generation Company, LLC 

Morgan Stanley Capital Group, Inc. 

NextEra Energy Marketing, LLC 

NRG Power Marketing, LLC 
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Pacific Gas and Electric Company 

Powerex Corp. 

Regenerate Power LLC 

Shell Energy North America (US), L.P.     

Southern California Edison Company 

TransAlta Energy Marketing (US) Inc. 

Wellhead Power Exchange, LLC 

WHEREAS, Silicon Valley Clean Energy desires to amend the Approved Master 
Agreement with NextEra Energy Marketing, LLC to increase the collateral 
threshold amount. 

NOW, THEREFORE, IT IS HEREBY DETERMINED AND ORDERED that the 
Board delegates authority to the Chief Executive Officer to:  

Approve and execute an amendment to the current Approved Master Agreement 
with NextEra Energy Marketing, LLC to increase the collateral threshold amount 
with terms consistent with the form agreement presented to the Board of 
Directors. 

 
ADOPTED AND APPROVED this 11th day of September, 2019 by the following vote: 

JURISDICTION NAME AYE NO ABSTAIN ABSENT 

City of Campbell Director Gibbons         

City of Cupertino Director Sinks         

City of Gilroy Director Tovar         

City of Los Altos Director Bruins         

Town of Los Altos Hills Director Corrigan         

Town of Los Gatos Director Sayoc         

City of Milpitas Director Montano         

City of Monte Sereno Director Ellahie         

City of Morgan Hill Director Martinez-Beltran         

City of Mountain View Director Abe-Koga         

County of Santa Clara Director Ellenberg         

City of Saratoga Director Miller         

City of Sunnyvale Director Smith         
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Chair 

ATTEST: 

 
  
Secretary 
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AMENDMENT NO. 1
TO MASTER AGREEMENT

THIS AMENDMENT NO. 1 TO MASTER AGREEMENT (“Amendment") dated as of
August 2019 (the “Effective Date") is entered into between NextEra Energy Marketing, LLC
(“NextEra" or “Party A") and Silicon Valley Clean Energy Authority, a California joint powers
authority (“SYCE" or “Party B”) NextEra and SVCE are each a “Party" and, collectively, the
“Parties".

WHEREAS, NextEra and SVCE are Parties to that certain Master Power Purchase and
Sale Agreement, including the Cover Sheet, Collateral Annex and Paragraph 10 to the Collateral
Annex, dated as of March 14, 2019 (the “Master Agreement", and together with all Transactions,
the “Agreement");

WHEREAS, the Parties now desire to amend the Master Agreement to increase the
Collateral Threshold of each of the Parties, and make other related changes; and

WHEREAS, in accordance with Article 2 of the Master Agreement, any amendment,
modification or supplement to the Master Agreement shall be entered into only upon a writing
signed by both Parties.

NOW, THEREFORE, the Parties agree as follows:

1. Amendments to the Master Agreement.

The term “Party A Collateral Threshold" in Section I.A. in Paragraph 10 of the
Collateral Annex shall be deleted and replaced with the following:

a.

“Party A Collateral Threshold: On any day of determination, (a) the lower of (i)
the amount of the guaranty in force or effect from Party A’s Guarantor and
supporting Party A’s obligations hereunder or (ii)
however, that Party A’s Collateral Threshold shall be zero if an Event of Default
or Potential Event of Default with respect to Party A has occurred and is
continuing".

provided,

b. The term “Party B Collateral Threshold" in Section I.B. in Paragraph 10 of the
Collateral Annex shall be deleted and replaced with the following:

“Party B Collateral Threshold: $
B’s Collateral Threshold shall be zero if an Event of Default with respect to Party
B has occurred and is continuing".

provided, however, that Party

The term “Minimum Transfer Amount” in Section IV.A. and B. shall be
amended to replace the number in both instances with the number

c.

2. Miscellaneous.

Capitalized Terms. All capitalized terms used herein unless otherwise defined
shall have the meanings given to them in the Agreement.

a.

1
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b. Entire Agreement. This Amendment constitutes the entire agreement and
understanding of the Parties with respect to its subject matter and supersedes all
oral communication or prior writings related thereto. Except as expressly set
forth in this Amendment, all terms and conditions of the Agreement remain
unchanged, are in full force and effect, and remain binding upon the Parties.

Governing Law. This Amendment shall be governed by, construed, performed
and enforced in accordance with the laws of the State of California, without
regard to the principles of conflicts of law.

c.

This Amendment may be executed in any number ofd. Counterparts.

counterparts, each of which when so executed shall be deemed to be an original
and all of which when taken together shall constitute one and the same
Amendment. The Parties may rely on electronic, facsimile or scanned signatures
as originals under this Amendment.

Delivery. Delivery of an executed signature page of this Amendment by
electronic mail transmission (including PDF) shall be the same as delivery of a
manually executed signature page.

e.

IN WITNESS WHEREOF, the Parties have executed this Amendment by their respective duly
authorized representatives as of the Effective Date.

SILICON VALLEY CLEAN ENERGY
AUTHORITY, a California joint powers
authority

NEXTERA ENERGY MARKETING, LLC

By: By:

Lawrence Sllveretein
§epinr Vice President and

Managing Director
Nextera Energy
MarketingriLC

Name: Name:

Title: Title:

Legal
Review CREDIT

2
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MASTER POWER PURCHASE AND SALE AGREEMENT 

COVER SHEET 

This Master Power Purchase and Sale Agreement (Version 2.1; modified 04/25/00) (“Master Agreement”) 
is made as of the following date: March 14, 2019 (“Effective Date”).  The Master Agreement, together with 
the exhibits, schedules and any written supplements hereto, the Party A Tariff, if any, the Party B Tariff, if 
any, any designated collateral, credit support or margin agreement or similar arrangement between the 
Parties and all Transactions (including any confirmations accepted in accordance with Section 2.3 hereto) 
shall be referred to as the “Agreement.”  The Parties to this Master Agreement are the following: 

Name:  NextEra Energy Marketing, LLC (“Party 
A”)  

Name: Silicon Valley Clean Energy Authority, a 
California joint powers authority                                                    
(“Party B”) 

All Notices: All Notices: 

Street: 700 Universe Blvd.  Street: 333 W. El Camino Real, Suite 290  
City:  Juno Beach, FL   Zip: 33408 City: Sunnyvale, CA   Zip: 94087 
Attn:  Contracts/Legal Department 
Phone:  n/a 
Facsimile: (561) 625-7504  
Duns:   
Federal Tax ID Number: -  

Attn: Girish Balachandran, CEO 
Phone: (408) 721-5301 
Email girish@svcleanenergy.org   
Duns:  
Federal Tax ID Number: -  

Invoices:  
Attn: Manager, NEM Accounting  
Phone: 561-304-5830  
Facsimile: 561-625-7651 

     michael.coller@nee.com 
     Power-Settlements.SharedMailbox@nee.com 

Invoices: 
Attn: Power Supply Group  
Phone: (408) 721-5301 
Email: 
SVCEpowersettlements@svcleanenergy.org  

 
Scheduling:  
     Attn:   Scheduling Desk 
     Phone: (561) 625- 7100 
     Facsimile: (561) 625-7604 

 
Scheduling: 

Attn: ZGlobal 
Phone: (916) 221-4327 
Email: eric@zglobal.biz  

      
Option Exercise: 
    Phone: (561) 625- 7100  

Option Exercise: 
Phone:   

Payments: 
     Attn:  Manager, NEM Accounting 
     Phone: 561-304-5830  
     Facsimile: 561-625-7663 

michael.coller@nee.com 
Power-Settlements.SharedMailbox@nee.com  

Payments: 
Attn: Finance Group 

     Phone: (408) 721-5301 
Email: 
SVCEpowersettlements@svcleanenergy.org 
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Wire Transfer Only: 
Pay:  Bank of America 

 
 

      
 

 
ACH Transfer Only:  

Pay:  Bank of America 
 

 
  

- -  
 

Wire Transfer: 
BNK: River City Bank 

 
 

Credit and Collections: 
Attn:  Credit Manager 
Phone:   (561) 694-3440 
Facsimile:    
Email:  DL-CREDIT-GAS&OIL@nee.com 

Credit and Collections: 
Attn: Finance Group 

     Phone: (408) 721-5301 
     Email: 

SVCEpowersettlements@svcleanenergy.org 

Confirmations: 
Attn:  Confirmation Desk 
Phone:   (561) 304-2488 
Facsimile:   (561) 625- 7517 

Confirmations: 
Attn:   
Phone:   
Facsimile:   

 

With additional Notices of an Event of Default or 
Potential Event of Default to: 

Attn:  Contracts/Legal Department 
Phone:  n/a 
Facsimile: (561) 625-7504 

With additional Notices of an Event of Default 
or Potential Event of Default to: 

Hall Energy Law PC 
Attn: Stephen Hall 
Phone: (503) 477-9354 
Email: steve@hallenergylaw.com  
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The Parties hereby agree that the General Terms and Conditions are incorporated herein, and to the 
following provisions as provided for in the General Terms and Conditions: 

Party A Tariff Tariff Market-Based Rate     Dated:  January 9, 2017    Docket Number:  ER17-838-000 

Party B Tariff    Tariff N/A Dated N/A Docket Number N/A 

 

Article Two  

Transaction Terms and Conditions x  Optional provision in Section 2.4.   If not checked, inapplicable. 

Article Four  

Remedies for Failure  
to Deliver or Receive 

x  Accelerated Payment of Damages. If not checked, inapplicable. 

Article Five 

Events of Default; Remedies 

 

x  Cross Default for Party A: 

 o Party A:    Cross Default Amount $  

 x Other Entity: NextEra Energy 
Capital Holdings, Inc. 

 
   

  
.  

 x Cross Default for Party B:  

 x Party B:  Cross Default Amount 
$  

 

 o Other Entity:    Cross Default Amount 
$________  

 5.6  Closeout Setoff 

 o Option A (Applicable if no other selection is made.) 

 x Option B (as amended pursuant to this Cover Sheet) 

 o Option C (No Setoff) 

Article 8 8.1  Party A Credit Protection: 

Credit and Collateral Requirements (a)  Financial Information: 

 xOption A <if there is no Guarantor> 
o    Option B   Specify: [Name of Guarantor] 
<Guarantor, when there is one> 
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o    Option C   Specify: <choose when we wish to 
specify different financial info> 

 (b)  Credit Assurances: 

 x Not Applicable 

o Applicable 

 (c)  Collateral Threshold: 

 o Not Applicable 

x Applicable 

 If applicable, the provisions of Section 8.1 (c) of the Agreement shall 
be replaced by the provisions of the Collateral Annex attached 
hereto.  

 (d)  Downgrade Event: 

 x Not Applicable 
o Applicable 

 If applicable, complete the following: 

 o Applicable 

 x Not Applicable 

 (e)  Guarantor for Party B:  

                Guarantee Amount:  

 8.2  Party B Credit Protection: 

 (a)  Financial Information: 

 o Option A  
x  Option B Specify: NextEra Energy, Inc. 
o Option C   Specify:   

 (b)  Credit Assurances: 

 x Not Applicable 

o Applicable 

 (c)  Collateral Threshold: 

 o Not Applicable 
x Applicable 
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 If applicable, the provisions of Section 8.2 (c) of the Agreement 
shall be replaced by the provisions of the Collateral Annex attached 
hereto.  

 (d)  Downgrade Event: 

 o Not Applicable 
x Applicable 

 If applicable, complete the following: 

 x   It shall be a Downgrade Event for Party A if NextEra Energy 
Capital Holding, Inc.’s Credit Rating falls below BBB- from 
S&P or Baa3 from Moody’s or if NextEra Energy Capital 
Holding, Inc.  is rated by neither S&P nor Moody’s. 

 o Other:  
Specify:  

 (e)  Guarantor for Party A: NextEra Energy Capital Holding, Inc.’s  

 Guarantee Amount: $  

Article 10  

Confidentiality x  Confidentiality Applicable If not checked, inapplicable. 

Schedule M  

 o Party A is a Governmental Entity or Public Power System 

 x Party B is a Governmental Entity or Public Power System 

 x Add Section 3.6.  If not checked, inapplicable 

 x Add Section 8.6.  If not checked, inapplicable 

Other Changes 

Part 1.   GENERAL TERMS AND CONDITIONS. 

(A) Definitions.  The following definitions are amended as set forth below: 
 

(1) Section 1.3 is amended in its entirety to read as follows: 
 
“Bankrupt” means, with respect to a Party or other entity, that such Party or other entity (i) is 
dissolved (other than pursuant to a consolidation, amalgamation or merger); (ii) becomes insolvent 
or is unable to pay its debts or fails or admits in writing its inability generally to pay its debts as 
they become due; (iii) makes a general assignment, arrangement or composition with or for the 
benefit of its creditors; (iv) institutes or has instituted against it a proceeding seeking a judgment 
of insolvency or bankruptcy or any other relief under any bankruptcy or insolvency law or other 
similar law affecting creditors’ rights, or a petition is presented for its winding-up or liquidation, 
and, in the case of any such proceeding or petition instituted or presented against it, such proceeding 
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or petition (a) results in a judgment of insolvency or bankruptcy or the entry of an order for relief 
or the making of an order for its winding-up or liquidation or (b) is not dismissed, discharged, 
stayed or restrained, in each case within 30 days of the institution o r presentation thereof; (v) has 
a resolution passed for its winding-up, official management or liquidation (other than pursuant to 
a consolidation, amalgamation or merger); (vi) seeks or becomes subject to the appointment of an 
administrator, provisional liquidator, conservator, receiver, trustee, custodian or other similar 
official for it or for all or substantially all its assets; (vii) has a secured party take possession of all 
or substantially all its assets or has a distress, execution, attachment, sequestration or other legal 
process levied, enforced or sued on or against all or substantially all its assets and such secured 
party maintains possession, or any such process is not dismissed, discharged, stayed or restrained, 
in each case within 30 days thereafter; (viii) causes or is subject to any event with respect to it 
which, under the applicable laws of any jurisdiction, has an analogous effect to any of the events 
specified in clauses (i) to (vii) (inclusive); or (ix) takes any action in furtherance of, or indicating 
its consent to, approval of, or acquiescence in, any of the foregoing acts.” 

(2) Section 1.12 is amended in its entirety to read as follows: 
 
“Credit Rating” means, with respect to any entity on any date of determination, the respective rating 
then assigned to its unsecured senior long-term debt or deposit obligations (not supported by third 
party credit enhancement), by S&P, Moody’s or such other rating agency or agencies as are 
specified; and if no rating is assigned to such entity’s unsecured, senior long-term debt or deposit 
obligations by such rating agency, the general corporate credit rating or long-term issuer rating, as 
applicable, assigned by such rating agency to such entity.   

(3) A new Section 1.26A is added to read as follows: 
 
“1.26A “Joint Powers Agreement” means the Joint Powers Agreement, effective as of March 31, 
2016, as amended, providing for the formation of Party B, as such agreement may be further 
amended or amended and restated.” 
 
(4) Section 1.27 is deleted in its entirety and replaced with the following: “Letter of Credit” 
means an irrevocable, non-transferable, standby letter of credit, issued by a commercial bank that 
has an office, branch, or place of business in the United States where claims can be presented having 
assets of at least $10 billion and a Credit Rating of at least “A-” from S&P or “A3” from Moody’s, 
substantially in the form set forth in Exhibit B attached hereto.  Costs of a Letter of Credit shall be 
borne by the applicant for such Letter of Credit.”  For purposes of this definition, Schedule 1 as 
referenced in the Edison Electric Institute’s Collateral Annex, Version 1.0, dated February 21, 
2002, as the same may be amended from time to time, is hereby replaced with Exhibit B attached 
hereto.  

 
(5) Section 1.50 is amended by changing “Section 2.4” to “Section 2.5.” 

 
(6) Section 1.51 is amended by (i) adding the phrase “for delivery” immediately before the 
phrase “at the Delivery Point” in the second line and (ii) deleting the phrase “at Buyer’s option” 
from the fifth line and replacing it with the following: “absent a purchase.” 
 
(7) Section 1.53 is amended by (i) deleting the phrase “at the Delivery Point” from the second 
line, and (ii) deleting the phrase “at Seller’s option” from the fifth line and replacing it with the 
following: “absent a sale.” 
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(8) The following definition is added as Section 1.62: “‘Merger Event’ means, with respect to 
a Party or other entity, that such Party or other entity consolidates or amalgamates with, or merges 
into or with, or transfers substantially all of its assets to another entity and (i) the resulting entity 
fails to assume all of the obligations of such Party or other entity hereunder or (ii) the benefits of 
any credit support provided pursuant to Article 8 fail to extend to the performance by such resulting, 
surviving or transferee entity of its obligations hereunder or (iii) the resulting entity’s 
creditworthiness is materially weaker than that of such Party or other entity immediately prior to 
such action.” 

 
(9) The following definition is added as Section 1.63: “Qualified Institution” means a 
commercial bank that has an office, branch, or place of business in the United States where claims 
can be presented having assets of at least $10 billion and a Credit Rating of at least “A-” from S&P 
or “A3” from Moody’s. 

 
(B) Confirmation. 
 

(1) In Section 2.1, delete the first sentence in its entirety and replace with the following:  
“A Transaction, or an amendment, modification or supplement thereto, shall be entered 
into only upon a writing signed by both Parties.”   

(2) Section 2.3 is hereby deleted in its entirety and replaced with the following: 

2.3 “No Oral Agreements or Modifications.  Notwithstanding anything to the contrary in 
this Master Agreement, the Master Agreement and any and all Transactions may not be 
orally amended or modified.” 

(3) Section 2.4 is hereby amended by deleting the words “either orally or” in the sixth line.  

(4) Section 2.5 is amended by inserting at the end of the first sentence the phrase “, provided 
that such Recording would be admissible in accordance with the applicable law of such 
proceeding or action; provided, further, the parties agree not to contest or assert any defense 
to the validity or enforceability of Transactions entered into pursuant to this Master 
Agreement solely under Statute of Fraud laws or laws relating to whether certain 
agreements are to be in writing or signed by the party to be thereby bound.” 

(C) Transmission and Scheduling.   
 
(1) Section 3.2 is amended by inserting at the end thereof the following: 
 

“Product deliveries shall be Scheduled in accordance with the then-current applicable 
tariffs, protocols, operating procedures and Scheduling practices for the relevant region 
and system operator.” 

(D) Seller/Buyer Failure.   

(1) The following is inserted as Section 4.3: 

“4.3 With respect to Section 4.1 and Section 4.2, the origin of the values used in said 
calculations must be derived from a commercially reasonable source. Each Party agrees 
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and covenants to use commercially reasonable efforts to minimize any damages it may 
incur as a result of the other Party’s performance or non-performance of the Agreement.”   

(E) Events of Default.    

(1) Section 5.1(f) is deleted in its entirety and replaced with the following: “a Merger Event 
occurs with respect to such Party;” 

(2) Section 5.1(h) is amended by insertion of the following as clause (vi): “(vi) a Merger Event 
occurs with respect to a Guarantor”. 

 
(3) Section 5.1 is amended by insertion of the following as subsections (i) and (j): 

 
“(i) the Defaulting Party repudiates any Transaction or this Agreement; 

(j) an event of default or termination event occurs (howsoever determined) with respect to 
the Defaulting Party under any agreement between Party A and Party B under any forward 
contract or swap agreement (the “Specified Transactions”) in each case as defined in the 
United States Bankruptcy Code and there occurs a liquidation of, an acceleration of 
obligations under, or an early termination of all transactions under the documentation 
applicable to the Specified Transactions.” 

(4) Section 5.2 is amended by reversing the placement of “(i)” and “to”. 
 

(5) The following shall be added to the end of Section 5.2: 
“If the Non-Defaulting Party’s aggregate Gains exceeds its aggregate Losses and Costs, if 
any, resulting from the termination of this Agreement, the Settlement Amount shall be zero, 
notwithstanding any provision in this Section or any provision in this Agreement to the 
contrary.” 

(F) Declaration of an Early Termination Date and Calculation of Settlement Amount.   Section 5.2 is 
amended by inserting the following at the end of the section: 
 

“The Non-Defaulting Party (or its agent) may determine its Gains and Losses by reference to 
information either available to it internally or supplied by one or more third parties including, 
without limitation, quotations (either firm or indicative) of relevant rates, prices, yields, yield 
curves, volatilities, spreads or other relevant market data in the relevant markets.  Third parties 
supplying such information may include, without limitation, dealers in the relevant markets, end-
users of the relevant product, information vendors and other sources of market information.” 

 
(G) Close-out Setoffs.   Option B of Section 5.6 is deleted in its entirety and replaced with the following: 
 

“Option B: Upon the designation of an Early Termination Date the non-defaulting party (the “Non-
Defaulting Party” or “X”) may, at its option and in its discretion, setoff, against any amounts Owed 
to the Defaulting Party (“Y”) by X or any Affiliate of X under this Agreement or under any other 
agreement, instrument and/or undertaking, any amounts Owed by Y to X or any of X’s Affiliates 
(irrespective of the place of payment or booking office of the obligation) under this Agreement or 
under any other agreement, instrument and/or undertaking (the “Net Settlement Amount”).  The 
obligations of Y and X under this Agreement in respect of such Net Settlement Amount shall be 

Item 1j
Attachment 3

Master Agreement - NextEra Energy Marketing, LLC



Execution Version 

 
 

9 

deemed satisfied and discharged to the extent of any such setoff exercised by X and/or X’s 
Affiliates.  X will give Y notice of any setoff effected under this Section as soon as practicable after 
the setoff is effected provided that failure to give such notice shall not affect the validity of the 
setoff.  For purposes of this Section, “Owed” shall mean any amounts owed or otherwise accrued 
and payable (regardless of whether such amounts have been or could be invoiced) as of the Early 
Termination Date.  Amounts subject to the setoff permitted in this Section may be converted by X 
into any currency in which any obligation Owed is denominated at the rate of exchange at which 
X, acting in a reasonable manner and in good faith, would be able to purchase the relevant amount 
of the currency being converted.  If an obligation is unascertained, X may in good faith estimate 
that obligation and setoff on the basis of such estimate, subject to the relevant party accounting to 
the other when the obligation is ascertained.  Nothing in this Section shall be effective to create a 
charge or other security interest except as may be provided under applicable law.  This setoff 
provision shall be without limitation and in addition to any right of setoff, netting, offset, 
combination of accounts, counterclaim, recoupment, lien or other right to which any party is at any 
time otherwise entitled (whether by operation of law, contract or otherwise).  Each of the parties 
represents and acknowledges that the rights set forth in this Section are an integral part of this 
Agreement between the parties and that without such rights the parties would not be willing to enter 
into the Agreement.” 

(H) Other Terminating Events.  The following is inserted as Section 5.8: 

“5.8 Other Terminating Events.  In the event that Buyer is regulated by a federal, state or local 
regulatory body, and such body shall disallow recovery of all or any portion of any costs incurred 
or yet to be incurred by Buyer under any provision of this Agreement or in respect of any 
Transaction, such action shall not operate to excuse Buyer from performance of any obligation 
hereunder nor shall such action give rise to any right of Buyer to any refund or retroactive 
adjustment of the Contract Price with respect to any Transaction.  Notwithstanding the foregoing, 
if performance by either Party (an “Affected Party”) under this Agreement or in respect of any 
Transaction becomes subject to regulation of any kind whatsoever under any applicable law to a 
greater or different extent than that existing on the Effective Date and such regulation either (i) 
renders this Agreement illegal or unenforceable, or (ii) would render performance by the Affected 
Party of some but not all outstanding Transactions (the “Affected Transactions”) illegal, 
unenforceable, then such Party (or either Party if both Parties are Affected Parties) may declare an 
Early Termination Date in the manner contemplated by Section 5.2, which notice shall specify the 
basis for declaring such Early Termination Date and (in the circumstances described in clause (ii) 
above) identify which Transactions are Affected Transactions.  If an Early Termination Date is 
declared under circumstances described in clause (i) above, both Parties shall calculate their 
respective Gains, Losses or Costs in respect of terminated Transactions and endeavor in good faith 
to agree upon the Termination Payment payable by either Party, and, if an Early Termination Date 
is declared under circumstances described in clause (ii) above, only the Party that is not the Affected 
Party shall calculate its Gains, Losses and Costs in respect of all terminated Transactions and notify 
the Affected Party of the Settlement Amount, as provided in Section 5.2.  Only the Affected 
Transactions shall be terminated on the Early Termination Date under the circumstances described 
in clause (ii) above.  All other Transactions shall remain unaffected as if no Early Termination Date 
had been declared.   The terms and provisions of this Section 5.8 will apply notwithstanding any 
inconsistency with Section 10.8 hereof and will govern to the extent of any inconsistency 
therewith.” 
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(I) Credit and Collateral Requirements.   
 

(1) Section 8.1(d) is amended by inserting the phrase “or fails to maintain such Performance 
Assurance or guaranty or other credit assurance for so long as the Downgrade Event is 
continuing” after the words “receipt of notice” in the fifth line thereof. 

 
(2) Section 8.2(d) is amended by inserting the phrase “or fails to maintain such Performance 

Assurance or guaranty or other credit assurance for so long as the Downgrade Event is 
continuing” after the words “receipt of notice” in the fifth line thereof. 

 
(J) New Taxes.  Article Nine is amended by inserting the following as Section 9.3: 
 

“9.3  New Taxes.  For purposes of this Section 9.3, New Taxes shall mean means (i) any Taxes 
enacted and effective after the date of agreement with respect to a Transaction, or (ii) any law, 
order, rule or regulation, or interpretation thereof, enacted and effective after the date of agreement 
with respect to a Transaction resulting in application of any Tax to a new or different class of 
persons (“New Tax(es)”).  If any New Tax is imposed for which Buyer or Seller is responsible, the 
Party affected by the New Tax (“New Tax Affected Party”) may require the other Party to enter 
into good faith negotiations to apportion liability for the New Tax equitably between the Parties.  
If, after fifteen Business Days the Parties are not able to resolve the issue, the New Tax Affected 
Party may terminate such “New Tax Affected Transaction”, upon thirty days written notice.  Unless 
otherwise agreed, the New Tax Affected Transaction shall be liquidated in accordance with Article 
5 as though the New Tax Affected Party has defaulted on the New Tax Affected Transaction 
without taking into effect the impact of the New Tax.” 

(K) Representations and Warranties.  Subsection (ix) of Section 10.2 is deleted in its entirety and 
replaced with the following: 
 

“(ix)(A) it is a ‘forward contract merchant’ within the meaning of the United States Bankruptcy 
Code; and (B) it is an ‘eligible contract participant’ as such term is defined in the Commodity 
Exchange Act, as amended (7 U.S.C. § 1(a)(18)).” 

(L) Indemnity.  Section 10.4 is amended by inserting the phrase “except to the extent attributable to the 
indemnitee Party’s gross negligence, willful misconduct or bad faith” at the end of the first sentence. 
 
(M) Assignment.  Section 10.5 is amended by deletion of the phrase “tax and enforceability assurance” in 
the eleventh and twelfth lines thereof and replacement therewith of the phrase, “tax, credit and 
enforceability assurance.” 
 
(N) In Section 10.6 change “State of New York’“ to “State of California” and add the following after 
the last line:  

“FOR ANY ACTION OR PROCEEDING RELATING TO THIS AGREEMENT OR ANY 
TRANSACTION, EACH PARTY SUBMITS TO THE EXCLUSIVE JURISDICTION OF THE 
FEDERAL COURTS LOCATED IN SAN FRANCISCO, CALIFORNIA, OR IF SUCH 
FEDERAL COURTS DO NOT HAVE JURISDICTION, TO THE EXCLUSIVE JURISDICTION 
OF THE STATE COURTS OF THE STATE OF CALIFORNIA LOCATED IN SAN 
FRANCISCO, CALIFORNIA, AND EACH PARTY EXPRESSLY WAIVES ANY OBJECTION 
IT MAY HAVE TO SUCH JURISDICTION OR THE CONVENIENCE OF SUCH FORUM.” 
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(O) General.  Section 10.8 is amended by inserting the following at the end thereof: 
 

“This Agreement (and each amendment, modification and waiver in respect of it) may be executed 
and delivered in counterparts (including by facsimile transmission), each of which will be deemed 
an original.  Copies of this Agreement (and each amendment, modification and waiver in respect 
of it) are deemed acceptable and may be used in lieu of originals for all purposes, including, but 
not limited to admissibility, authenticity or other purposes related to legal proof.”  

(P) Confidentiality.  Section 10.11 is deleted in its entirety and replaced with the following: 
 

“10.11 Confidentiality.  If the Parties have elected on the Cover Sheet to make this Section 10.11 
applicable to this Master Agreement, neither Party shall disclose the terms or conditions of a 
Transaction under this Master Agreement or the completed Cover Sheet or any annex to this Master 
Agreement to a third party (other than the employees, lenders, counsel, accountants or advisors of 
a Party or its Affiliates to whom disclosure is reasonably required (with respect to a Party, its 
“Representatives”)) except in order to comply with any applicable law, regulation, or any exchange, 
control area or independent system operator rule or in connection with any court or regulatory 
proceeding or request by a regulatory authority; provided, however, each Party shall, to the extent 
practicable, use reasonable efforts to prevent or limit the disclosure.  The Parties shall be entitled 
to all remedies available at law or in equity to enforce, or seek relief in connection with, the non-
disclosure obligations set forth in this Section 10.11; provided, that a breach of this Section 10.11 
shall not give rise to a right to suspend or terminate any ongoing Transaction under this Agreement. 
Notwithstanding the foregoing, it shall not be deemed a breach of this Section 10.11 if a Party 
disclosed the terms or conditions of a Transaction, provided that the name of and any other 
identifying information relating to the other Party is redacted and otherwise not disclosed.  Each 
Party will cause its Representatives to comply with the non-disclosure obligations set forth in this 
Section 10.11. Party A and Party B acknowledge and agree that the Master Agreement and any 
Confirmations executed in connection therewith are subject to the California Public Records Act 
(Government Code Section 6250 et seq.). Party B will notify Party A in writing promptly upon 
receipt of any request for information regarding the Master Agreement and/or any Confirmations 
executed in connection therewith pursuant to the California Public Records Act (Government Code 
Section 6250 et seq.).” 

(Q) Index Transactions.    Article 10 is amended by inserting the following as Section 10.13: 
 

“10.13 Index Transactions.   
(a)  Market Disruption.  If a Market Disruption Event occurs during the Determination Period, the 
Floating Price for the affected Trading Day(s) shall be determined pursuant to the Floating Price 
specified in the Transaction for the first Trading Day thereafter on which no Market Disruption 
Event exists; provided, however, if the Floating Price is not so determined within three (3) Business 
Days after the first Trading Day on which the Market Disruption Event occurred or existed, then 
the Parties shall negotiate in good faith to agree on a Floating Price (or a method for determining a 
Floating Price), and if the Parties have not so agreed on or before the twelfth Business Day 
following the first Trading Day on which the Market Disruption Event occurred or existed, then 
each Party shall reasonably and in good faith obtain a calculation of the relevant Floating Price 
from a Reference Market-maker, and the Floating Price shall be the average of the two calculations. 

“Determination Period” means each calendar month a part or all of which is within the 
Delivery Period of a Transaction. 
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“Exchange” means, in respect of a Transaction, the exchange or principal trading market 
specified in the relevant Transaction. 

“Floating Price” means the Contract Price specified in a Transaction that is based upon a 
Price Source. 

“Market Disruption Event” means, with respect to any Price Source, any of the following 
events:  (i) the failure of the Price Source to announce or publish information necessary for 
determining the Floating Price; (ii) the failure of trading to commence or the permanent 
discontinuation or material suspension of trading in the relevant options contract or 
commodity on the Exchange or in the market specified for determining a Floating Price; 
(iii) the temporary or permanent discontinuance or unavailability of the Price Source; (iv) 
the temporary or permanent closing of any Exchange specified for determining a Floating 
Price; or  (v) a material change in the formula for or the method of determining the Floating 
Price. 

“Price Source” means, in respect of a Transaction, the publication (or such other origin of 
reference, including an Exchange) containing (or reporting) the specified price (or prices 
from which the specified price is calculated) specified in the relevant Transaction. 

“Reference Market-maker” means a leading dealer in the relevant market selected by a 
Party in good faith from among dealers which satisfy all the criteria that such Party applies 
generally at the time in deciding whether to offer or to make an extension of credit. 

“Trading Day” means a day in respect of which the relevant Price Source published the 
relevant price. 

(b) Corrections to Published Prices.  For purposes of determining the relevant prices for any 
day, if the price published or announced on a given day and used or to be used to determine a 
relevant price is subsequently corrected and the correction is published or announced by the person 
responsible for that publication or announcement, either Party may notify the other Party of (i) that 
correction and (ii) the amount (if any) that is payable as a result of that correction.  If a Party gives 
notice that an amount is so payable, the Party that originally either received or retained such amount 
will, not later than three (3) Business Days after the effectiveness of that notice, pay, subject to any 
applicable conditions precedent, to the other Party that amount, together with interest at the Interest 
Rate for the period from and including the day on which payment originally was (or was not) made 
to but excluding the day of payment of the refund or payment resulting from that correction. 
 
(c) Calculation of Floating Price. For the purposes of the calculation of a Floating Price, all 
numbers shall be rounded to three (3) decimal places.  If the fourth (4th) decimal number is five 
(5) or greater, then the third (3rd) decimal number shall be increased by one (1), and if the fourth 
(4th) decimal number is less than five (5), then the third (3rd) decimal number shall remain 
unchanged.” 

 
(R) Miscellaneous.   Article 10 is amended by inserting the following as Sections 10.14, 10.15, 10.16, and 

10.17: 
 

“10.14 FERC Standard of Review; Mobile-Sierra Waiver. 

(A)   Absent the agreement of all Parties to the proposed change, the standard of review for 
changes to any rate, charge, classification, term or condition of this Agreement, whether 
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proposed by a Party (to the extent that any waiver in subsection (b) below is unenforceable 
or ineffective as to such Party), a non-party or FERC acting sua sponte, shall solely be the 
“public interest” application of the “just and reasonable” standard of review set forth in 
United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 U.S. 332 (1956) and Federal 
Power Commission v. Sierra Pacific Power Co., 350 U.S. 348 (1956) and clarified by 
Morgan Stanley Capital Group, Inc. v. Public Util. Dist. No. 1 of Snohomish 554 U.S. 527 
(2008) ( the “Mobile-Sierra” doctrine).  

 
(B)  In addition, and notwithstanding the foregoing subsection (a), to the fullest extent 
permitted by applicable law, each Party, for itself and its successors and assigns, hereby 
expressly and irrevocably waives any rights it can or may have, now or in the future, 
whether under §§ 205 and/or 206 of the Federal Power Act or otherwise, to seek to obtain 
from FERC by any means, directly or indirectly (through complaint, investigation or 
otherwise), and each hereby covenants and agrees not at any time to seek to so obtain, an 
order from FERC changing any section of this Agreement specifying the rate, charge, 
classification, or other term or condition agreed to by the Parties, it being the express intent 
of the Parties that, to the fullest extent permitted by applicable law, neither Party shall 
unilaterally seek to obtain from FERC any relief changing the rate, charge, classification, 
or other term or condition of this Agreement, notwithstanding any subsequent changes in 
applicable law or market conditions that may occur.  In the event it were to be determined 
that applicable law precludes the Parties from waiving their rights to seek changes from 
FERC to their market-based power sales contracts (including entering into covenants not 
to do so) then this subsection (b) shall not apply, provided that, consistent with the 
foregoing subsection (a), neither Party shall seek any such changes except solely under the 
“public interest” application of the “just and reasonable” standard of review and otherwise 
as set forth in the foregoing section (a).” 

“10.15 Section 366.  Each Party acknowledges and agrees that, for purposes of this Agreement, 
the other Party is not a “utility” as such term is used in Section 366 of the Bankruptcy Code, and 
each Party agrees to waive and not to assert the applicability of the provisions of Section 366 in 
any bankruptcy proceeding wherein such Party is a debtor. In any such proceeding, each Party 
further agrees to waive the right to assert that the other Party is a provider of last resort.” 

“10.17 Joint Powers Authority.  Party A hereby acknowledges and agrees that Party B is organized 
as a Joint Powers Authority in accordance with the Joint Powers Act of the State of California 
(Government Code Section 6500 et seq.) pursuant to the Joint Powers Agreement and is a public 
entity separate from its members.  Party B shall solely be responsible for all debts, obligations and 
liabilities accruing and arising out of this Agreement and Party A agrees that it shall have no rights 
and shall not make any claim, take any actions or assert any remedies against any of Party B’s 
members in connection with this Agreement, any cities participating in Party B’s aggregation 
program, or any of Party B’s retail customers in connection with this Agreement or any of the 
Transactions.” 

 
Part 2. SCHEDULE M. 

The Cover Sheet under Schedule M is amended by deleting the reference to “Section 8.6” and replacing it 
with “Section 8.4”. 

Schedule M:  Amend Schedule M as follows: 
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(1) Add the following definition in Article One: 
 

“Act” means Joint Powers Act of the State of California (Government Code Section 6500 et seq.) 

(2)  Section 3.4 of Schedule M is deleted in its entirety and replaced with the following addition to  Article 
Three: 

“Section 3.4  Party B’s Deliveries.  As a condition to the obligations of Party A under this Agreement, 
Party B shall provide to Party A (i) copies of all ordinances, resolutions, public notices and other 
documents evidencing the necessary authorizations with respect to the execution, delivery and 
performance by Party B of this Master Agreement and (ii) the incumbency and signatures of the 
signatories of Party B executing this Master Agreement and any Confirmations executed in connection 
herewith.” 

(3)  Section G of Schedule M is amended to insert the relevant state of California. 

 

 

Part 3. SCHEDULE P 

The following shall be added at the end of Schedule P: 

“If the parties agree to a service level/product defined by reference to the WSPP Agreement, as 
such agreement may be amended or  supplemented  from time to time, and any related WSPP 
agreements  and/or  operating guidelines for a particular Transaction, then,  unless  the Parties 
expressly state and agree that all the terms and conditions  of such other agreement will apply, such 
reference to a service level/product  shall  be  as  defined by such other agreement, including if 
applicable, the regional reliability requirements and guidelines as well as the specific excuses for 
performance, Force Majeure, Uncontrollable Forces, or  other  such  excuses  applicable to such 
other agreement, to the extent inconsistent  with  the  terms  of  this Agreement, but all other terms 
and conditions of this Agreement remain applicable.” 
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IN WITNESS WHEREOF, the Parties have caused this Master Agreement to be duly executed as of the
date first above written.

PARTY BPARTY A
NextEra Energy Marketing, LLC Silicon Valley Clean Energy Authority, a

California joint powers authority

By:By:

Name:Name:
Jeffrey TrPalumbo

Vice President
Nextera Energy Title:Title:
Marketing,LLC

DISCLAIMER: This Master Power Purchase and Sale Agreement was prepared by a committee of
representatives of Edison Electric Institute (“EEI”) and National Energy Marketers Association (“NEM”)
member companies to facilitate orderly trading in and development of wholesale power markets. Neither
EEI nor NEM. nor any member company nor any of their agents, representatives or attorneys shall be
responsible for its use, or any damages resulting therefrom. By providing tills Agreement EEI and NEM
do not offer legal advice and all users are urged to consult their own legal counsel to ensure that their
commercial objectives will be achieved and their legal interests are adequately protected.

1Legal
Review
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IN WITNESS WHEREOF, the Parties have caused this Master Agreement to be duly executed as of the
date first above written.
PARTYA PARTYB
NextEra Energy Marketing, LLC Silicon Valley Clean Energy Authority, a

California joint powers authority

By: By:

/<!\ai5/fName: Name:

Title: Title

DISCLAIMER: This Master Power Purchase and Sale Agreement was prepared by a committee of
representatives of Edison Electric Institute (“EEI”) and National Energy Marketers Association (“NEM”)
member companies to facilitate orderly trading in and development of wholesale power markets. Neither
EEI nor NEM nor any member company nor any of their agents, representatives or attorneys shall be
responsible for its use, or any damages resulting therefrom. By providing this Agreement EEI and NEM
do not offer legal advice and all users are urged to consult their own legal counsel to ensure that their
commercial objectives will be achieved and their legal interests are adequately protected.
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EXHIBIT B 

IRREVOCABLE NON-TRANSFERABLE STANDBY LETTER OF CREDIT 

 

DATE OF ISSUANCE: ____________________ 

[Address] 

Re:  Credit No.________________ 

We (the “Issuing Bank”) hereby establish our Irrevocable Non-Transferable Standby Letter of Credit in 
your favor for the account of ________________ (“Account Party”), for the aggregate amount not 
exceeding ____________ United States Dollars ($______) (the “Initial Available Amount”), available to 
you (“Beneficiary”) at sight upon demand at our counters at [specify location] on or before the expiration 
hereof against presentation to us of the Beneficiary’s signed and dated statement referencing our Letter of 
Credit No. ________________, stating the amount of the demand and reading as follows: 

“An Event of Default (as defined in the Master Agreement dated as of _________ between 
Beneficiary and Account Party, as the same may have been amended (the “Master Agreement”)) 
has occurred and is continuing with respect to Account Party under the Master Agreement and 
Account Party has failed to make all payments due and owing to Beneficiary in accordance with 
the terms of the Master Agreement.” 

[OR] 

“An Early Termination Date (as defined in the Master Agreement dated as of ________ between 
Beneficiary and Account Party, as the same may have been amended (the “Master Agreement”)) 
has occurred as a result of a Termination Event (as defined in the Master Agreement) and Account 
Party has failed to make all payments due and owing to Beneficiary in accordance with the terms 
of the Master Agreement.” 

The Initial Available Amount shall automatically be reduced by the amount of any and all drawings paid 
from time-to-time through the Issuing Bank referencing this Letter of Credit No. ________ (as so reduced, 
the “Available Amount”).  Partial drawings and multiple presentations are permitted from time-to-time 
hereunder up to the then-outstanding Available Amount. 

This Letter of Credit shall expire _________________(____) days from the date of issuance, but shall 
automatically extend without amendment for additional __________ (______)-day periods from such 
original or any subsequent expiration dates, if Beneficiary and Account Party have not received, at least 
ninety (90) days prior to any such expiration date, notice of our intention not to renew. 

We hereby agree with you that documents drawn under and in compliance with the terms of this Letter of 
Credit shall be duly honored upon presentation as specified.  

The Issuing Bank shall have a reasonable amount of time, not to exceed three (3) banking days following 
the date of its receipt of documents from Beneficiary, to examine the documents and determine whether to 
take up or refuse the documents and to inform Beneficiary thereof accordingly. 

Except so far as otherwise stated, this Letter of Credit is subject to the International Standby Practices, 
I.C.C. Publication No. 590 (“ISP98”).  As to matters not covered by ISP98, the laws of the State of New 
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York, without regard to the principles of conflicts of laws thereunder, shall govern all matters with respect 
to this Letter of Credit. 

This Letter of Credit may not be amended, changed or modified without the express written consent of the 
Beneficiary, the Issuing Bank and the Account Party 

  

 

[BANK SIGNATURE] 
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Exhibit C 

GUARANTY 

THIS GUARANTY (this “Guaranty”), dated as of _____, ____ (the “Effective Date”), is made by 
NEXTERA ENERGY CAPITAL HOLDINGS, INC. (“Guarantor”), in favor of 
____________________________] (“Counterparty”).   

RECITALS: 

A. WHEREAS, Counterparty and Guarantor’s indirect, wholly-owned subsidiary NEXTERA 
ENERGY MARKETING, LLC (“Obligor”) have entered into, or concurrently herewith are 
entering into, that certain [Specify Name of Agreement] [dated/entered into/effective as of] 
______________ ______, 20__ (the “Underlying Agreement”); and 

B. WHEREAS, Counterparty and Obligor may from time to time enter into one or more 
transactions pursuant and subject to the terms of the Underlying Agreement (the “Transactions”), 
which Transactions would be evidenced by one or more confirmations entered into by Obligor and 
Counterparty in accordance with the Underlying Agreement (which documentation shall, together 
with the Underlying Agreement, collectively be referred to hereinafter as the “Agreement”); and 

C. WHEREAS, Guarantor will directly or indirectly benefit from the Transactions to be 
entered into between Obligor and Counterparty pursuant to the Agreement. 

NOW THEREFORE, in consideration of the foregoing premises and as an inducement for Counterparty’s 
execution, delivery and performance of the Agreement, and for other good and valuable consideration, the 
receipt and sufficiency of which is hereby acknowledged, Guarantor hereby agrees for the benefit of 
Counterparty as follows: 

*  *  * 

1. GUARANTY.  Subject to the terms and provisions hereof, Guarantor hereby absolutely and 
irrevocably guarantees the timely payment when due of all obligations owing by Obligor to Counterparty 
arising pursuant to the Agreement on or after the Effective Date (the “Obligations”).  This Guaranty shall 
constitute a guarantee of payment and not of collection.  The liability of Guarantor under this Guaranty 
shall be subject to the following limitations: 

(a) Notwithstanding anything herein or in the Agreement to the contrary, the maximum aggregate 
obligation and liability of Guarantor under this Guaranty, and the maximum recovery from Guarantor under 
this Guaranty, shall in no event exceed __________________ [spell out the dollar amount] U.S. Dollars 
(U.S. $__________) (the “Maximum Recovery Amount”). 

(b) The obligation and liability of Guarantor under this Guaranty is specifically limited to payments 
expressly required to be made under the Agreement, as well as costs of collection and enforcement of this 
Guaranty (including attorney’s fees) to the extent reasonably and actually incurred by the Counterparty 
(subject in all instances, to the limitations imposed by the Maximum Recovery Amount as specified in 
Section 1(a) above).  In no event, however, shall Guarantor be liable for or obligated to pay any 
consequential, indirect, incidental, lost profit, special, exemplary, punitive, equitable or tort damages.   

2. DEMANDS AND PAYMENT.   
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(a) If Obligor fails to pay any Obligation to Counterparty when such Obligation is due and owing under 
the Agreement (an “Overdue Obligation”), Counterparty may present a written demand to Guarantor calling 
for Guarantor’s payment of such Overdue Obligation pursuant to this Guaranty (a “Payment Demand”).  

(b) Guarantor’s obligation hereunder to pay any particular Overdue Obligation(s) to Counterparty is 
conditioned upon Guarantor’s receipt of a Payment Demand from Counterparty satisfying the following 
requirements: (i) such Payment Demand must identify the specific Overdue Obligation(s) covered by such 
demand, the specific date(s) upon which such Overdue Obligation(s) became due and owing under the 
Agreement, and the specific provision(s) of the Agreement pursuant to which such Overdue Obligation(s) 
became due and owing; (ii) such Payment Demand must be delivered to Guarantor in accordance with 
Section 9 below; and (iii) the specific Overdue Obligation(s) addressed by such Payment Demand must 
remain due and unpaid at the time of such delivery to Guarantor.    

(c) After issuing a Payment Demand in accordance with the requirements specified in Section 2(b) 
above, Counterparty shall not be required to issue any further notices or make any further demands with 
respect to the Overdue Obligation(s) specified in that Payment Demand, and Guarantor shall be required to 
make payment with respect to the Overdue Obligation(s) specified in that Payment Demand within five (5) 
Business Days after Guarantor receives such demand.  As used herein, the term “Business Day” shall mean 
all weekdays (i.e., Monday through Friday) other than any weekdays during which commercial banks or 
financial institutions are authorized to be closed to the public in the State of Florida or the State of New 
York. 

3. REPRESENTATIONS AND WARRANTIES.  Guarantor represents and warrants that: 

(a) it is a corporation duly organized and validly existing under the laws of the State of Florida and has 
the corporate power and authority to execute, deliver and carry out the terms and provisions of the Guaranty;  

(b) no authorization, approval, consent or order of, or registration or filing with, any court or other 
governmental body having jurisdiction over Guarantor is required on the part of Guarantor for the execution 
and delivery of this Guaranty; and 

(c) this Guaranty constitutes a valid and legally binding agreement of Guarantor, enforceable against 
Guarantor in accordance with the terms hereof, except as the enforceability thereof may be limited by the 
effect of any applicable bankruptcy, insolvency, reorganization, moratorium or similar laws affecting 
creditors' rights generally and by general principles of equity. 

4. RESERVATION OF CERTAIN DEFENSES.  Without limiting Guarantor’s own defenses and 
rights hereunder, Guarantor reserves to itself all rights, setoffs, counterclaims and other defenses to which 
Obligor is or may be entitled arising from or out of the Agreement, except for defenses (if any) based upon 
the bankruptcy, insolvency, dissolution or liquidation of Obligor or any lack of power or authority of 
Obligor to enter into and/or perform the Agreement. 

5. AMENDMENT OF GUARANTY.  No term or provision of this Guaranty shall be amended, 
modified, altered, waived or supplemented except in a writing signed by Guarantor and Counterparty. 

6. WAIVERS AND CONSENTS.  Subject to and in accordance with the terms and provisions of this 
Guaranty: 

(a) Except as required in Section 2 above, Guarantor hereby waives (i) notice of acceptance of this 
Guaranty; (ii) presentment and demand concerning the liabilities of Guarantor; and (iii) any right to require 
that any action or proceeding be brought against Obligor or any other person, or to require that Counterparty 
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seek enforcement of any performance against Obligor or any other person, prior to any action against 
Guarantor under the terms hereof. 

(b) No delay by Counterparty in the exercise of (or failure by Counterparty to exercise) any rights 
hereunder shall operate as a waiver of such rights, a waiver of any other rights or a release of Guarantor 
from its obligations hereunder (with the understanding, however, that the foregoing shall not be deemed to 
constitute a waiver by Guarantor of any rights or defenses which Guarantor may at any time have pursuant 
to or in connection with any applicable statutes of limitation). 

(c) Without notice to or the consent of Guarantor, and without impairing or releasing Guarantor’s 
obligations under this Guaranty, Counterparty may: (i) change the manner, place or terms for payment of 
all or any of the Obligations (including renewals, extensions or other alterations of the Obligations); (ii) 
release Obligor or any person (other than Guarantor) from liability for payment of all or any of the 
Obligations; or (iii) receive, substitute, surrender, exchange or release any collateral or other security for 
any or all of the Obligations. 

7. REINSTATEMENT.  Guarantor agrees that this Guaranty shall continue to be effective or shall be 
reinstated, as the case may be, if all or any part of any payment made hereunder is at any time avoided or 
rescinded or must otherwise be restored or repaid by Counterparty as a result of the bankruptcy or 
insolvency of Obligor, all as though such payments had not been made. 

8. TERMINATION.  Guarantor may terminate this Guaranty by providing a written termination 
notice to Counterparty specifying the date upon which such termination will take effect (provided that no 
such termination shall take effect prior to 5:00 p.m. (Eastern Prevailing Time) on the fifth (5th) Business 
Day after the termination notice has been delivered to Counterparty in accordance with Section 9 hereof).  
Upon the effectiveness of such termination, Guarantor shall have no further liability hereunder, except as 
may pertain pursuant to the last sentence of this paragraph.  No such termination shall affect Guarantor's 
liability with respect to any Obligations arising under any Transactions entered into prior to the time such 
termination is effective, which Obligations shall remain subject to this Guaranty. 

Unless terminated earlier, this Guaranty and the Guarantor’s obligations hereunder will terminate 
automatically and immediately at 11:59:59 p.m. Eastern Prevailing Time [_______, 20__]; provided, 
however, that no such termination shall affect Guarantor's liability with respect to any Obligations arising 
under any Transactions entered into prior to the time the termination is effective, which Obligations shall 
remain subject to this Guaranty. 

9. NOTICE.  Any Payment Demand, notice, request, instruction, correspondence or other document 
to be given hereunder (herein collectively called “Notice”) by Counterparty to Guarantor, or by Guarantor 
to Counterparty, as applicable, shall be in writing and may be delivered either by (i) U.S. certified mail with 
postage prepaid and return receipt requested, or (ii) recognized nationwide courier service with delivery 
receipt requested, in either case to be delivered to the following address (or to such other U.S. address as 
may be specified via Notice provided by Guarantor or Counterparty, as applicable, to the other in 
accordance with the requirements of this Section 9): 

TO GUARANTOR: *  

NextEra Energy Capital Holdings, Inc. 

700 Universe Blvd. 

Juno Beach, Florida 33408 
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Attn:  Treasurer     

 

TO COUNTERPARTY: 

__________________ 

__________________ 

__________________ 

Attn:  _________ 

 

[Tel: (561) 694-6204  --  for use in connection with courier deliveries]  

*(NOTE:  Copies of any Notices to Guarantor under this Guaranty shall also be sent via facsimile 
to ATTN: Contracts Group, Legal, Fax No. (561) 625-7504 and ATTN: Credit Department, Fax 
No. (561) 625-7642.  However, such facsimile transmissions shall not be deemed effective for 
delivery purposes under this Guaranty.) 

Any Notice given in accordance with this Section 9 will (i) if delivered during the recipient's normal 
business hours on any given Business Day, be deemed received by the designated recipient on such date, 
and (ii) if not delivered during the recipient's normal business hours on any given Business Day, be deemed 
received by the designated recipient at the start of the recipient's normal business hours on the next Business 
Day after such delivery.  

10. MISCELLANEOUS.   

(a) This Guaranty shall in all respects be governed by, and construed in accordance with, the law of 
the State of New York, without regard to principles of conflicts of laws thereunder (other than Sections 5-
1401 and 5-1402 of the New York General Obligations Law).  

(b) This Guaranty shall be binding upon Guarantor and its successors and permitted assigns and inure 
to the benefit of and be enforceable by Counterparty and its successors and permitted assigns.  Guarantor 
may not assign this Guaranty in part or in whole without the prior written consent of Counterparty.  
Counterparty may not assign its rights or benefits under this Guaranty in part or in whole without the prior 
written consent of Guarantor.  

(c) This Guaranty embodies the entire agreement and understanding between Guarantor and 
Counterparty and supersedes all prior agreements and understandings relating to the subject matter hereof.   

(d) The headings in this Guaranty are for purposes of reference only, and shall not affect the meaning 
hereof.  Words importing the singular number hereunder shall include the plural number and vice versa, 
and any pronouns used herein shall be deemed to cover all genders.  The term "person" as used herein 
means any individual, corporation, partnership, joint venture, limited liability company, association, joint-
stock company, trust, unincorporated association, or government (or any agency or political subdivision 
thereof). 

(e) Wherever possible, any provision in this Guaranty which is prohibited or unenforceable in any 
jurisdiction shall, as to such jurisdiction, be ineffective only to the extent of such prohibition or 
unenforceability without invalidating the remaining provisions hereof, and any such prohibition or 
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unenforceability in any one jurisdiction shall not invalidate or render unenforceable such provision in any 
other jurisdiction. 

(f) Counterparty (by its acceptance of this Guaranty) and Guarantor each hereby irrevocably: (i) 
consents and submits to the exclusive jurisdiction of the United States District Court for the Southern 
District of New York, or if that court does not have subject matter jurisdiction, to the exclusive jurisdiction 
of the Supreme Court of the State of New York, New York County (without prejudice to the right of any 
party to remove to the United States District Court for the Southern District of New York) for the purposes 
of any suit, action or other proceeding arising out of this Guaranty or the subject matter hereof or any of 
the transactions contemplated hereby brought by Counterparty, Guarantor or their respective successors or 
assigns; and (ii) waives (to the fullest extent permitted by applicable law) and agrees not to assert any claim 
that it is not personally subject to the jurisdiction of the above-named courts, that the suit, action or 
proceeding is brought in an inconvenient forum, that the venue of the suit, action or proceeding is improper 
or that this Guaranty or the subject matter hereof may not be enforced in or by such court.  

(g) COUNTERPARTY (BY ITS ACCEPTANCE OF THIS GUARANTY) AND GUARANTOR 
EACH HEREBY IRREVOCABLY, INTENTIONALLY AND VOLUNTARILY WAIVES THE RIGHT 
TO TRIAL BY JURY WITH RESPECT TO ANY LEGAL PROCEEDING BASED ON, OR ARISING 
OUT OF, UNDER OR IN CONNECTION WITH, THIS GUARANTY OR THE AGREEMENT, OR ANY 
COURSE OF CONDUCT, COURSE OF DEALING, STATEMENTS (WHETHER VERBAL OR 
WRITTEN) OR ACTIONS OF ANY PERSON RELATING HERETO OR THERETO.  THIS 
PROVISION IS A MATERIAL INDUCEMENT TO GUARANTOR’S EXECUTION AND DELIVERY 
OF THIS GUARANTY. 

(h) Delivery of an executed signature page of this Guaranty, and any subsequent amendment(s), by 
facsimile transmission or other electronic transmission (e.g. “pdf” or “tif”) shall be effective as delivery 
of a manually executed signature page hereof. 

*  *  * 

IN WITNESS WHEREOF, the Guarantor has executed this Guaranty on _____________, 20__, but it is 
effective as of the Effective Date 

NEXTERA ENERGY CAPITAL HOLDINGS, INC. 

 

 

By:___________________________________ 

Name:_________________________________ 

Title:__________________________________ 

Date: _________________________________ 
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Staff Report – Item 1k 

 

To: Silicon Valley Clean Energy Board of Directors 

From: Girish Balachandran, CEO 

Item 1k: Authorize the Chief Executive Officer to Execute Agreement with Pacific Energy 

Advisors for Technical Consulting Services 

Date: 9/11/2019 

 

  

RECOMMENDATION 

Staff recommends the Board authorize the CEO to execute an agreement with Pacific Energy Advisors, Inc. 

(PEA) for technical consulting services from October 1, 2019 through September 30, 2020 for an amount not 

to exceed $192,000. 

 

 

BACKGROUND 

Silicon Valley Clean Energy (SVCE) has been utilizing the services of PEA since the Agency’s formation with 

the current agreement expiring on September 30, 2019.   The recommended agreement is $108,000 less than 

the current agreement as the scope of work has been reduced to reflect the maturing of the agency, increased 

internal staffing and industry expertise and joint-agency efforts in power procurement efforts. 

 

The current agreement includes a monthly retainer fee of $25,000 per month for a total value of $300,000.  

The recommended agreement reduces the monthly retainer to $13,500 per month for Task 1 (see Exhibit A of 

Attachment 1) and a time and materials based compensation structure not to exceed $30,000 for services 

beyond Task 1 resulting in a total value of $192,000.    

 

 

ANALYSIS & DISCUSSION 

The scope of work included in Task 1 focuses on risk management and forecasting services including:  

• Maintenance of annual and long-term sales forecast 

• Risk Management of power supply  

➢ Provide independent oversight to ensure Risk Management Policy compliance 

➢ Assist staff with the Middle-Office role in the power procurement function. 

• Financial Modelling and Rate Setting 

 

Task 1 functions are funded by the monthly retainer. 

 

Task 2 would include any request for services not included in Task 1 and is funded with the time-and-

materials compensation structure.  Examples of services in Task 2 would include regulatory support and 

management of the renewable energy credit process. 

 

STRATEGIC PLAN 

The recommendation supports the power procurement, regulatory and financial goals of the strategic plan. 
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FISCAL IMPACT 

The fiscal impact for work described in Task 1 shall be based on a monthly retainer of $13,500 and a time and 

materials based not to exceed $30,000 for work outside of Task 1; for a total not to exceed amount of 

$192,000. 

 

ATTACHMENTS 

1. Agreement with Pacific Energy Advisors, Inc. for Technical Consulting Services. 
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AGREEMENT BETWEEN THE SILICON VALLEY CLEAN ENERGY AUTHORITY 

AND  

PACIFIC ENERGY ADVISORS  

FOR 

 TECHNICAL CONSULTING SERVICES 

 

 

THIS AGREEMENT, is entered into this 1ST day of October 2018, by and between the 

SILICON VALLEY CLEAN ENERGY AUTHORITY, an independent joint powers authority, 

("Authority"), and PACIFIC ENERGY ADVISORS, INC, a California corporation whose address 

is 1839 Iron Point Road, Suite 120, Folsom, CA 95630 (hereinafter referred to as "Consultant") 

(collectively referred to as the “Parties”). 

 

RECITALS: 

 

A. Authority is an independent public agency duly organized under the provisions of 

the Joint Exercise of Powers Act of the State of California (Government Code Section 6500 et 

seq.) (“Act”) with the power to conduct its business and enter into agreements.  

 

B. Consultant possesses the skill, experience, ability, background, certification and 

knowledge to provide the services described in this Agreement pursuant to the terms and 

conditions described herein. 

 

C. Authority and Consultant desire to enter into an agreement for technical consulting 

services to support the implementation of a community choice energy program upon the terms and 

conditions herein. 

 

NOW, THEREFORE, the Parties mutually agree as follows: 

 

1. TERM 

            The term of this Agreement shall commence on October 1, 2019, and shall terminate on 

September 30, 2020, unless terminated earlier as set forth herein 

 

2. SERVICES TO BE PERFORMED 

Consultant shall perform each and every service set forth in Exhibit "A" pursuant to the 

schedule of performance set forth in Exhibit "B," both of which are attached hereto and 

incorporated herein by this reference.  

 

3. COMPENSATION TO CONSULTANT 

            Compensation will be based on a monthly fixed fee of $13,500 and a time and materials 

task of $30,000 for a not to exceed amount of $192,000 (one hundred ninety two thousand and 

no/100) as outlined in Exhibit C. 

 

4. TIME IS OF THE ESSENCE 

Consultant and Authority agree that time is of the essence regarding the performance of 

this Agreement.  
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5. STANDARD OF CARE 

Consultant agrees to perform all services required by this Agreement in a manner 

commensurate with the prevailing standards of specially trained professionals in the San Francisco 

Bay Area and agrees that all services shall be performed by qualified and experienced personnel.  

 

6. INDEPENDENT PARTIES 

Authority and Consultant intend that the relationship between them created by this 

Agreement is that of an independent contractor.  The manner and means of conducting the work 

are under the control of Consultant, except to the extent they are limited by statute, rule or 

regulation and the express terms of this Agreement.  No civil service status or other right of 

employment will be acquired by virtue of Consultant's services.  None of the benefits provided by 

Authority to its employees, including but not limited to, unemployment insurance, workers’ 

compensation plans, vacation and sick leave are available from Authority to Consultant, its 

employees or agents.  Deductions shall not be made for any state or federal taxes, FICA payments, 

PERS payments, or other purposes normally associated with an employer-employee relationship 

from any fees due Consultant.  Payments of the above items, if required, are the responsibility of 

Consultant. 

 

7. NO RECOURSE AGAINST CONSTITUENT MEMBERS OF AUTHORITY.   

 Authority is organized as a Joint Powers Authority in accordance with the Joint Powers 

Act of the State of California (Government Code Section 6500 et seq.) pursuant to a Joint Powers 

Agreement dated March 31, 2016, and is a public entity separate from its constituent members.  

Authority shall solely be responsible for all debts, obligations and liabilities accruing and arising 

out of this Agreement.  Contractor shall have no rights and shall not make any claims, take any 

actions or assert any remedies against any of Authority’s constituent members in connection with 

this Agreement. 

 

8. NON-DISCRIMINATION 

 Consultant agrees that it shall not harass or discriminate against a job applicant, an 

Authority employee, or Consultant’s employee or subcontractor on the basis of race, religious 

creed, color, national origin, ancestry, handicap, disability, marital status, pregnancy, sex, age, 

sexual orientation, or any other protected class. Consultant agrees that any and all violations of 

this provision shall constitute a material breach of this Agreement.   

 

9. HOLD HARMLESS AND INDEMNIFICATION  

 Consultant shall, to the fullest extent allowed by law indemnify, defend, and hold harmless 

the Authority and its members, officers, officials, agents, employees and volunteers from and 

against any and all liabilities, claims, actions, causes of action, demands, damages and losses 

whatsoever against any of them, including any injury to or death of any person or damage to 

property or other liability of any nature, whether physical, emotional, consequential or otherwise, 

arising out of or related to the negligence or willful misconduct of Consultant or Consultant’s 

employees, officers, officials, agents or independent contractors in the performance of this 

Agreement, except where caused by the sole or active negligence or willful misconduct of 

Authority or its members, officers, officials, agents, employees and volunteers. Such costs and 

expenses shall include reasonable attorneys’ fees of counsel of Authority’s choice, expert fees and 

all other costs and fees of litigation. The acceptance of the services provided by this Agreement 
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by Authority shall not operate as a waiver of the right of indemnification. The provisions of this 

Section survive the completion of the services or termination of this Agreement. 

 

10. INSURANCE: 

A. General Requirements. On or before the commencement of the term of this Agreement, 

Consultant shall furnish Authority with certificates showing the type, amount, class of operations 

covered, effective dates and dates of expiration of insurance coverage in compliance with the 

requirements listed in Exhibit "D," which is attached hereto and incorporated herein by this 

reference.  Such insurance and certificates, which do not limit Consultant’s indemnification 

obligations under this Agreement, shall also contain substantially the following statement:  

"Should any of the above insurance covered by this certificate be canceled or coverage reduced 

before the expiration date thereof, the insurer affording coverage shall provide thirty (30) days’ 

advance written notice to the Authority by certified mail, Attention: Chief Executive Officer."  

Consultant shall maintain in force at all times during the performance of this Agreement all 

appropriate coverage of insurance required by this Agreement with an insurance company that is 

acceptable to Authority and licensed to do insurance business in the State of California.  

Endorsements naming the Authority as additional insured shall be submitted with the insurance 

certificates. 

B. Subrogation Waiver. Consultant agrees that in the event of loss due to any of the 

perils for which he/she has agreed to provide comprehensive general and automotive liability 

insurance, Consultant shall look solely to his/her/its insurance for recovery.  Consultant hereby 

grants to Authority, on behalf of any insurer providing comprehensive general and automotive 

liability insurance to either Consultant or Authority with respect to the services of Consultant 

herein, a waiver of any right to subrogation which any such insurer of Consultant may acquire 

against Authority by virtue of the payment of any loss under such insurance. 

C. Failure to secure or maintain insurance. If Consultant at any time during the term 

hereof should fail to secure or maintain the foregoing insurance, Authority shall be permitted to 

obtain such insurance in the Consultant's name or as an agent of the Consultant and shall be 

compensated by the Consultant for the costs of the insurance premiums at the maximum rate 

permitted by law and computed from the date written notice is received that the premiums have 

not been paid. 

D. Additional Insured. Authority, its members, officers, employees and volunteers 

shall be named as additional insureds under all insurance coverages, except any professional 

liability insurance, required by this Agreement.  The naming of an additional insured shall not 

affect any recovery to which such additional insured would be entitled under this policy if not 

named as such additional insured.  An additional insured named herein shall not be held liable for 

any premium, deductible portion of any loss, or expense of any nature on this policy or any 

extension thereof.  Any other insurance held by an additional insured shall not be required to 

contribute anything toward any loss or expense covered by the insurance provided by this policy. 

E. Sufficiency of Insurance. The insurance limits required by Authority are not 

represented as being sufficient to protect Consultant.  Consultant is advised to confer with 

Consultant's insurance broker to determine adequate coverage for Consultant.  

F.  Maximum Coverage and Limits. It shall be a requirement under this Agreement 

that any available insurance proceeds broader than or in excess of the specified minimum Insurance 

coverage requirements and/or limits shall be available to the additional insureds. Furthermore, the 

requirements for coverage and limits shall be the minimum coverage and limits specified in this 
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Agreement, or the broader coverage and maximum limits of coverage of any insurance policy or 

proceeds available to the named insured, whichever is greater. 

 

11. CONFLICT OF INTEREST 

 Consultant warrants that it presently has no interest, and will not acquire any interest, direct 

or indirect, financial or otherwise, that would conflict in any way with the performance of this 

Agreement, and that it will not employ any person having such an interest.  Consultant agrees to 

advise Authority immediately if any conflict arises and understands that it may be required to fill 

out a conflict of interest form if the services provided under this Agreement require Consultant to 

make certain governmental decisions or serve in a staff Authority, as defined in Title 2, Division 

6, Section 18700 of the California Code of Regulations. 

 

12. PROHIBITION AGAINST TRANSFERS 

Consultant shall not assign, sublease, hypothecate, or transfer this Agreement, or any 

interest therein, directly or indirectly, by operation of law or otherwise, without prior written 

consent of Authority.  Any attempt to do so without such consent shall be null and void, and any 

assignee, sublessee, pledgee, or transferee shall acquire no right or interest by reason of such 

attempted assignment, hypothecation or transfer.  However, claims for money by Consultant from 

Authority under this Agreement may be assigned to a bank, trust company or other financial 

institution without prior written consent.  Written notice of such assignment shall be promptly 

furnished to Authority by Consultant. 

The sale, assignment, transfer or other disposition of any of the issued and outstanding 

capital stock of Consultant, or of the interest of any general partner or joint venturer or syndicate 

member or cotenant, if Consultant is a partnership or joint venture or syndicate or cotenancy, which 

shall result in changing the control of Consultant, shall be construed as an assignment of this 

Agreement.  Control means fifty percent (50%) or more of the voting power of the corporation. 

 

13. SUBCONTRACTOR APPROVAL 

Unless prior written consent from Authority is obtained, only those persons and 

subcontractors whose names are attached to this Agreement shall be used in the performance of 

this Agreement. 

In the event that Consultant employs subcontractors, such subcontractors shall be required 

to furnish proof of workers’ compensation insurance and shall also be required to carry general, 

automobile and professional liability insurance in substantial conformity to the insurance carried 

by Consultant.  In addition, any work or services subcontracted hereunder shall be subject to each 

provision of this Agreement. 

Consultant agrees to include within their subcontract(s) with any and all subcontractors the 

same requirements and provisions of this Agreement, including the indemnity and insurance 

requirements, to the extent they apply to the scope of the subcontractor’s work. Subcontractors 

hired by Consultant shall agree to be bound to Consultant and Authority in the same manner and 

to the same extent as Consultant is bound to Authority under this Agreement. Subcontractors shall 

agree to include these same provisions within any sub-subcontract. Consultant shall provide a copy 

of the Indemnity and Insurance provisions of this Agreement to any subcontractor. Consultant 

shall require all subcontractors to provide valid certificates of insurance and the required 

endorsements prior to commencement of any work and will provide proof of compliance to 

Authority. 
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14. REPORTS 

A. Each and every report, draft, work product, map, record and other document, 

hereinafter collectively referred to as "Report", reproduced, prepared or caused to be prepared by 

Consultant pursuant to or in connection with this Agreement, shall be the exclusive property of 

Authority.  Consultant shall not copyright any Report required by this Agreement and shall execute 

appropriate documents to assign to Authority the copyright to Reports created pursuant to this 

Agreement.  Any Report, information and data acquired or required by this Agreement shall 

become the property of Authority, and all publication rights are reserved to Authority.  Consultant 

may retain a copy of any Report furnished to the Authority pursuant to this Agreement. 

B. All Reports prepared by Consultant may be used by Authority in execution or 

implementation of: (1) The original Project for which Consultant was hired; (2) Completion of the 

original Project by others; (3) Subsequent additions to the original project; and/or (4) Other 

Authority projects as Authority deems appropriate in its sole discretion. 

C. Consultant shall, at such time and in such form as Authority may require, furnish 

reports concerning the status of services required under this Agreement. 

D. All Reports shall also be provided in electronic format, both in the original file 

format (e.g., Microsoft Word) and in PDF format.  

E. No Report, information or other data given to or prepared or assembled by 

Consultant pursuant to this Agreement that has not been publicly released shall be made available 

to any individual or organization by Consultant without prior approval by Authority. 

 

15. RECORDS 

 Consultant shall maintain complete and accurate records with respect to costs, expenses, 

receipts and other such information required by Authority that relate to the performance of services 

under this Agreement, in sufficient detail to permit an evaluation of the services and costs.  All 

such records shall be clearly identified and readily accessible.  Consultant shall provide free access 

to such books and records to the representatives of Authority or its designees at all proper times, 

and gives Authority the right to examine and audit same, and to make transcripts therefrom as 

necessary, and to allow inspection of all work, data, documents, proceedings and activities related 

to this Agreement.  Such records, together with supporting documents, shall be maintained for a 

minimum period of five (5) years after Consultant receives final payment from Authority for all 

services required under this agreement 

 

16. PARTY REPRESENTATIVES  

 The Chief Executive Officer shall represent the Authority in all matters pertaining to the 

services to be performed under this Agreement. John Dalessi or Kirby Dusel shall represent 

Consultant in all matters pertaining to the services to be performed under this Agreement. 

 

17. CONFIDENTIAL INFORMATION 

 Consultant shall maintain in confidence and not disclose to any third party or use in any 

manner not required or authorized under this Agreement any and all proprietary or confidential 

information held by Authority or provided to Consultant by Authority.  

 

18. NOTICES 

 All notices, demands, requests or approvals to be given under this Agreement shall be given 

in writing and conclusively shall be deemed served when delivered personally or on the second 
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business day after the deposit thereof in the United States Mail, postage prepaid, registered or 

certified, addressed as hereinafter provided.  

  

All notices, demands, requests, or approvals shall be addressed as follows: 

 

TO AUTHORITY: 

333 W. El Camino Real 

Suite 290 

Sunnyvale CA 94087 

Attention:  Chief Executive Officer 

 

 

TO CONSULTANT: 

Pacific Energy Advisors, Inc. 

1839 Iron Point Road, Suite 120 

Folsom, CA 95630 

Attn: John Dalessi, President 

 

19. TERMINATION 

In the event Consultant fails or refuses to perform any of the provisions hereof at the time 

and in the manner required hereunder, Consultant shall be deemed in default in the performance 

of this Agreement.  If Consultant fails to cure the default within the time specified (which shall be 

not less than 10 days) and according to the requirements set forth in Authority’s written notice of 

default, and in addition to any other remedy available to the Authority by law, the Chief Executive 

Officer may terminate the Agreement by giving Consultant written notice thereof, which shall be 

effective immediately. The Chief Executive Officer shall also have the option, at its sole discretion 

and without cause, of terminating this Agreement by giving seven (7) calendar days' prior written 

notice to Consultant as provided herein.  Upon receipt of any notice of termination, Consultant 

shall immediately discontinue performance. 

Authority shall pay Consultant for services satisfactorily performed up to the effective date 

of termination. Upon termination, Consultant shall immediately deliver to the Authority any and 

all copies of studies, sketches, drawings, computations, and other material or products, whether or 

not completed, prepared by Consultant or given to Consultant, in connection with this Agreement. 

Such materials shall become the property of Authority. 

 

20. COMPLIANCE  

 Consultant shall comply with all applicable local, state and federal laws. 

 

21. CONFLICT OF LAW  

 This Agreement shall be interpreted under, and enforced by the laws of the State of 

California.  The Agreement and obligations of the parties are subject to all valid laws, orders, rules, 

and regulations of the authorities having jurisdiction over this Agreement (or the successors of 

those authorities). Any suits brought pursuant to this Agreement shall be filed with the Superior 

Court of the County of Santa Clara, State of California. 
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22. ADVERTISEMENT   

 Consultant shall not post, exhibit, display or allow to be posted, exhibited, displayed any 

signs, advertising, show bills, lithographs, posters or cards of any kind pertaining to the services 

performed under this Agreement unless prior written approval has been secured from Authority to 

do otherwise. 

 

23. WAIVER 

 A waiver by Authority of any breach of any term, covenant, or condition contained herein 

shall not be deemed to be a waiver of any subsequent breach of the same or any other term, 

covenant, or condition contained herein, whether of the same or a different character. 

 

24. INTEGRATED CONTRACT 

 This Agreement represents the full and complete understanding of every kind or nature 

whatsoever between the Parties, and all preliminary negotiations and agreements of whatsoever 

kind or nature are merged herein.  No verbal agreement or implied covenant shall be held to vary 

the provisions hereof.  Any modification of this Agreement will be effective only by a written 

document signed by both Authority and Consultant. 

 

25. AUTHORITY 

 The individual(s) executing this Agreement represent and warrant that they have the legal 

Authority and authority to do so on behalf of their respective legal entities. 

 

26. INSERTED PROVISIONS 

 Each provision and clause required by law to be inserted into the Agreement shall be 

deemed to be enacted herein, and the Agreement shall be read and enforced as though each were 

included herein.  If through mistake or otherwise, any such provision is not inserted or is not 

correctly inserted, the Agreement shall be amended to make such insertion on application by either 

party. 

 

27. CAPTIONS AND TERMS 

 The captions in this Agreement are for convenience only, are not a part of the Agreement 

and in no way affect, limit or amplify the terms or provisions of this Agreement.  

 

IN WITNESS WHEREOF, the parties have caused the Agreement to be executed as of the 

date set forth above. 

 

 

 

 

RECOMMENDED FOR APPROVAL 

 

_______________________________ 

Monica Padilla 

Director Of Power Resources 
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CONSULTANT NAME 

PACIFIC ENERGY ADVISORS 

 

By:  __________________________ 

Name: ________________________ 

Title:  _________________________ 

Date: __________________________ 

 

 

SILICON VALLEY CLEAN ENERGY 

AUTHORITY 

A Joint Powers Authority 

 

By: ___________________________ 

Name: Girish Balachandran 

Title: Chief Executive Officer 

Date: __________________________ 

 

 

 

 

 

 

 

 

 

APPROVED AS TO FORM: 

 

_______________________ 

Counsel for Authority 

 

 

 

ATTEST: 

 

_____________________ 

Authority Clerk 
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Exhibit A 

Scope of Services 

 

 

Task 1. Risk Management and Forecasting Services 

 

(a) Maintain Annual and Long-Term Sales Forecast:  

• Prepare and maintain SVCE customer and electric sales forecasts including forecast 

of: 1) monthly enrolled accounts, megawatt hours (“MWh”) and megawatts (“MW”) 

by load profile group; and 2) monthly coincident peak MW and hourly MW for the 

SVCE system. 

• Update long term sales forecasts biannually and more frequently as necessary; 

monitor accuracy of load forecast on monthly basis; consider adjustment if variance 

exceeds threshold of 5% forecast error. 

• Communicate all forecasting changes to appropriate SVCE staff. 

 

(b) Electric Supply Risk Management and Middle Office Support:  

• Monitor net open positions and provide monthly reporting of net open positions 

pursuant to SVCE risk management policies.  Produce Monthly Middle Office ROC 

Report and participate in ROC meetings as requested. 

• Provide support in development and review of SVCE Risk Management Policy and 

Credit Risk Management Guidelines. 

• Monitor Credit Risk and Produce Headroom reports. 

       

       (c) Financial Modeling and Rate setting 

• Maintain pro forma financial model and support SVCE staff in preparing annual 

budgets and conducting scenario analyses. 

• As necessary, coordinate with SVCE and its financial advisors with regard to matters 

that may impact SVCE’s financial standing, debt levels, electric rates, annual budget, 

resource planning and other key concerns. 

• Assist with the development of proposed SVCE rate schedules and PG&E rates 

benchmarking. 

 

 

Task 2.  Other-As-Requested Operational Support 

 

This task includes as needed consulting services not otherwise included in Task 1.  
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Exhibit B 

Schedule of Performance 

 

The work performed under Task 1 will be completed on an ongoing basis throughout the term of 

this Agreement.  Work performed under Task 2 will be completed upon request and subject to 

mutually agreeable timelines for completion. 
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Exhibit C 

Compensation 

 

Authority shall compensate Consultant for professional services in accordance with the terms and 

conditions of this Agreement based on the rates and compensation schedule set forth below.  

 

Compensation Schedule 

 

Task 1: $13,500/month. 

 

Task 2.  Regulatory Support & Other Services; billed on a time and materials basis at the hourly 

rate schedule set forth below, subject to a total not to exceed cost of $30,000 for the term of the 

agreement. 

 

Rates  

 

Staff Hourly Rate 

John Dalessi $305 

Kirby Dusel $285 

Sam Kang $285 

Brian Goldstein $235 

Alden Walden $125 

 

Invoices and Payment 

 

Monthly Invoicing: In order to request payment, Consultant shall submit monthly invoices to the 

Authority describing the services performed and the applicable charges (including a summary of 

the work performed during that period, personnel who performed the services, hours worked (Task 

2 only), task(s) for which work was performed). Payment shall be made by the Authority to 

Consultant within thirty (30) days after receipt of a proper invoice.  

 

Reimbursable Expenses 

Administrative, overhead, secretarial time or overtime, word processing, photocopying, in house 

printing, insurance and other ordinary business expenses are included within the scope of payment 

for services and are not reimbursable expenses. Travel expenses must be authorized in advance in 

writing by Authority. 
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Exhibit D 

Insurance Requirements and Proof of Insurance 

 

 

Proof of insurance coverage described below is attached to this Exhibit, with Authority named as 

additional insured. 

 

Consultant shall maintain the following minimum insurance coverage: 

 

A. COVERAGE: 

 

(1) Workers' Compensation: 

  Statutory coverage as required by the State of California. 

 

(2) Liability: 

Commercial general liability coverage with minimum limits of $1,000,000 per 

occurrence and $2,000,000 aggregate for bodily injury and property damage.   

ISO occurrence Form CG 0001 or equivalent is required. 

     

(3) Automotive: 

 Comprehensive automotive liability coverage with minimum limits of $1,000,000 

per accident for bodily injury and property damage.  ISO Form CA 0001 or 

equivalent is required. 

 

 (4) Professional Liability    

Professional liability insurance which includes coverage for the professional acts, 

errors and omissions of Consultant in the amount of at least $1,000,000. 
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Staff Report – Item 1l 

 

To: Silicon Valley Clean Energy Board of Directors 

From: Girish Balachandran, CEO 

Item 1l: Audit Committee Report 

Date: 9/11/2019 

 

 

No report as the Audit Committee has not met since June 5th, 2019. The next meeting of the group 

is scheduled for December 4th, 2019, 11:30 a.m., at the SVCE Office. 
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Staff Report – Item 2 

 

To: Silicon Valley Clean Energy Board of Directors 

From: Girish Balachandran, CEO 

Item 2: CEO Report 

Date: 9/11/2019 

 

 

REPORT 

  

SVCE Staff Update 

Jessica Cornejo joined the SVCE Account Services team on September 4th, 2019 as an Associate Energy 

Consultant.  She brings a tremendous background in energy, sustainability, and community needs from both her 

work experience and education.  Several highlights include supporting data collection and analysis regarding the 

homeless, assisting with a study on the connection between urban landscapes and felt temperature, benchmarking 

municipal buildings, and contributing to the Climate Action Plan (CAP) for the City of Woodland.  She comes to us 

after finishing an Americorps CivicSpark Fellowship, following her degree in Geography, minoring in Environmental 

Science and Policy, from California State University, Long Beach.   

 

Lauren Goldfarb joins SVCE as our new Climate Corps Fellow for the 2019 – 2020 cycle. Lauren graduated from the 

University of Colorado, Boulder with a bachelor’s degree in environmental studies. Lauren most recently worked as 

an environmental educator, which is experience she will leverage as she assumes the duties of coordinating and 

executing Bike to the Future 2020, in addition to various other SVCE outreach activities. 

 

Power Resources - Master Consultant Agreement Update 
As approved at the November 14, 2018 Board of Directors Meeting, Resolution 2018-15 granted authority to 
the CEO to execute a Master Consultant Agreement between Ascend Analytics, Flynn Resources Consulting, 

Inc., and Hanover Strategy Advisors, LLC to provide various strategic consulting, support, and risk 

management services to SVCE. SVCE has a target budget of $300,000 for FY 2019, and a total budget of 

$1,000,000 for FY 2019-2021 between the three vendors. Following outlines the remaining balance of the 

master agreement: 

 

 
 

An update of agreement expenses and balances will be reported on a biannual basis as part of the CEO Report 

to the Board. 
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Power Resources - Master Consultant Agreement - September 11, 2019 Update
Expenses
2019 YTD

Balance
VENDOR 2019 2019-2021

$1,000,000.00$300,000.00
$146,723.42Ascend Analytics
$ 24,990.00Flynn Resources Consulting, Inc.
S 24,700.00Hanover Strategy Advisors, LLC

TOTAL
Remaining Balance

$196,413.42 $103,586.58 $ 803,586.58
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Programs - Master Consultant Agreement Update 
As approved at the June 12, 2019 Board of Directors Meeting, Resolution 2019-10 granted authority to the CEO to 

execute a Master Consultant Agreement between Sacramento Municipal Utility District (SMUD), Center for 

Sustainable Energy (CSE), and ADM, Associates, Inc. (ADM) to provide consulting and support to SVCE related to 

decarbonization and innovation program design, implementation, management, and evaluation. The Board of 

Directors approved a total budget of $1,000,000 for all three consultants over the full contract term, which runs 

through the end of FY 2021. Following outlines the remaining balance of the master agreement: 

 

 
 

An update of agreement expenses and balances will be reported on a biannual basis as part of the CEO Report to the 

Board. 

 

CEO Agreements Executed  

The following agreements have been executed by the CEO, consistent with the authority delegated by the Board: 

1) SMUD: Online Customer Resource Center, not to exceed $92,400 

2) SMUD: Distributed Energy Resource Strategy, not to exceed $48,000 

3) Ion Translations, LLC: Translation Services, not to exceed $25,000 

4) Ascend Analytics: General Consulting, Software Tools and Support Services, not to exceed $50,000 

5) PFM: Financial Advisor Services, not to exceed $30,000 

6) Barclays: Credit Rating Advisory Services, $10,000 plus expenses 

7) Jim Baak: DER Consulting Services, not to exceed $15,000 

 

CEO Power Supply Agreements Executed 
The following power supply agreements have been executed by the CEO, consistent with the authority delegated by 

the Board:  

 

Counter Party Name 
Execution 

Date 
Transaction 
Type 

Product Start Date End Date Notional Value 

Shell Energy North 
America 

8/8/2019 Purchase 
Physical Hedge 

Energy 
7/1/2022 12/31/2022 $19,951,812.00  

Morgan Stanley Capital 
Group 

8/23/2019 Purchase 
Physical Hedge 

Energy 
10/1/2020 12/31/2020 $10,363,522.00  

MarinCE 8/13/2019 Purchase 
Resource 
Adequacy 

1/1/2020 12/31/2020 $452,500.00  

Shell Energy North 
America 

7/3/2019 Purchase 
Resource 
Adequacy 

1/1/2020 12/31/2022 $1,782,000.00  

Shell Energy North 
America 

8/16/2019 Purchase 
Resource 
Adequacy 

1/1/2020 12/31/2020 $567,000.00  

Wellhead Power  8/22/2019 Purchase 
Resource 
Adequacy 

1/1/2020 12/31/2022 $3,762,000.00  

Item 2

Programs Master Consultant Agreement •September 11, 2019 Update
Expenses
2019 YTD

Balance
VENDOR 2019 2019-2021

$1,000,000.00$480,000.00
$ 18,825.00Sacramento Municipal Utility District
$Center for Sustainable Energy
$ADM Associates, Inc. Remaining Balance
$ 18,825.00 $461,175.00 $ 981,175.00TOTAL
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These agreements are included in the Board packet as Appendix A. 

 

ATTACHMENTS 

1. Decarb & Grid Innovation Programs Update, September 2019 

2. Account Services & Community Relations Update, September 2019 

3. Regulatory and Legislative Update, September 2019 

4. Agenda Planning Document, September 2019 – December 2019 
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Decarb & Grid 
Innovation Programs 
Update

September 2019

1
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1. Reach Code Initiative 

2

�‡ 11 Letters of Intent + 1 
more pending signature

�‡ First external 
stakeholder meetings 
scheduled

�‡ SVCE + Consultants 
invited to six 
council readings so 
far. More to come.
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Local Engagement To Date
Letter of June All -Hands City Staff Commission Council Council
Intent Meeting Meeting (s) Meeting Briefing Reading

Council
VoteCity

Milpitas
Mountain View
Los Altos
Morgan Hill
Cupertino

Los Altos Hills

Sunnyvale
Monte Sereno
Gilroy
Saratoga
County of Santa Clara Pending
Campbell
Los Gatos

X X X X Oct 15
PendingX X X Oct 22

Oct 22
Oct 23

Nov 12
Nov 12
Nov 6

X X X X
X X X X
X X X TBD TBD

X X X Nov

Pending
Pending
Pending

X X X X
X X X
X X X X

PendingX X
PendingX

X
Oct 15

5
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