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Silicon Valley Clean Energy Authority
Board of Directors Meeting
Wednesday, October 13, 2021
7:00 pm

Margaret Abe-Koga, Chair
City of Mountain View

Liz Gibbons, Vice Chair
City of Campbell

Teleconference Meeting
Webinar:
https://us06web.zoom.us/j/83936852521

Jon Robert Willey
City of Cupertino

Zach Hilton
City of Gilroy

Telephone (Audio Only):
US: + 1 669 219 2599
Webinar ID: 839 3685 2521

Neysa Fligor
City of Los Altos

George Tyson
Town of Los Altos Hills

Rob Rennie
Town of Los Gatos

Evelyn Chua
City of Milpitas

Javed Ellahie
City of Monte Sereno

Yvonne Martinez Beltran
City of Morgan Hill

Tina Walia
City of Saratoga

Gustav Larsson
City of Sunnyvale

This meeting will be conducted in accordance with California Government Code
Section 54953(e), in consideration of the Coronavirus (COVID-19). All members
of the Silicon Valley Clean Energy Board of Directors and staff will participate in
this meeting by teleconference.
Members of the public may observe this meeting electronically by accessing the
meeting via instructions above. Public Comments can be sent in advance of the
meeting to Board Clerk Dorothy Roberts at Dorothy.Roberts@svcleanenergy.org
and will be read within the public comment period or the applicable agenda item.
The public will also have an opportunity to provide comments during the meeting.
The public may provide comments on any matter listed on the Agenda. Speakers
are customarily limited to 3 minutes each, however, the Board Chair may increase
or decrease the time allotted to each speaker based on the number of speakers,
the length of the agenda and the complexity of the subject matter. Speaking time
will not be decreased to less than one minute.
If you are an individual with a disability and need a reasonable modification or
accommodation pursuant to the Americans with Disabilities Act (“ADA”) please
contact Board Secretary at Melody.Vega@svcleanenergy.org prior to the meeting
for assistance.

Susan Ellenberg
County of Santa Clara

AGENDA
Call to Order

svcleanenergy.org
333 W El Camino Real
Suite 330
Sunnyvale, CA 94087

Roll Call
Public Comment on Matters Not Listed on the Agenda
The public may provide comments on any matter not listed on the Agenda provided
that it is within the subject matter jurisdiction of SVCE. Speakers are customarily
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Margaret Abe-Koga, Chair
City of Mountain View

Liz Gibbons, Vice Chair
City of Campbell

limited to 3 minutes each, however, the Board Chair may increase or decrease the
time allotted to each speaker based on the number of speakers, the length of the
agenda and the complexity of the subject matter. Speaking time will not be decreased
to less than one minute.

Consent Calendar (Action)
Jon Robert Willey
City of Cupertino

Zach Hilton
City of Gilroy

Neysa Fligor
City of Los Altos

George Tyson
Town of Los Altos Hills

Rob Rennie
Town of Los Gatos

Evelyn Chua
City of Milpitas

Javed Ellahie
City of Monte Sereno

Yvonne Martinez Beltran
City of Morgan Hill

1a) Approve Minutes of the September 8, 2021, Board of Directors Meeting
1b) Receive August 2021 Treasurer Report
1c) Adopt the FY22 Strategic Focus Areas and Work Plan
1d) Closing Report of the Ad Hoc Committee of the Board to Address
Legislative and Regulatory Responses to Industry Transition
1e) Executive Committee Report
1f) Finance and Administration Committee Report
1g) Audit Committee Report
1h) Receive Quarterly Decarbonization and Grid Innovation Programs

Update for Q3 2021
1i) California Community Power Report
1j) Adopt Resolution Authorizing Public Meetings to Continue to Be Held Via
Teleconferencing Pursuant to Government Code Section 54953(e) and
Making the Required Findings
Regular Calendar

Tina Walia
City of Saratoga

Gustav Larsson
City of Sunnyvale

2)

CEO Report

3)

Clean Energy Procurement Informational Update (Presentation)

Board Member Announcements and Direction on Future Agenda Items
Susan Ellenberg
County of Santa Clara

Adjourn

svcleanenergy.org
333 W El Camino Real
Suite 330
Sunnyvale, CA 94087
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SVCE
GLOSSARY OF TERMS
CAISO – California Independent System Operator - a non-profit independent system operator that oversees
the operation of the California bulk electric power system, transmission lines and electricity market generated and
transmitted by its members (~80% of California’s electric flow). Its stated mission is to “operate the grid reliably
and efficiently, provide fair and open transmission access, promote environmental stewardship and facilitate
effective markets and promote infrastructure development. CAISO is regulated by FERC and governed by a fivemember governing board appointed by the governor.
CALCCA – California Community Choice Association – Association made up of Community Choice Aggregation
(CCA) groups which represents the interests of California’s community choice electricity providers.
CARB – California Air Resources Board – The CARB is charged with protecting the public from the harmful
effects of air pollution and developing programs and actions to fight climate change in California.
CEC – California Energy Commission
CPUC – California Public Utility Commission
C&I – Commercial and Industrial – Business customers
CP – Compliance Period – Time period to become RPS compliant, set by the CPUC (California Public Utilities
Commission)
DA – Direct Access – An option that allows eligible customers to purchase their electricity directly from third party
providers known as Electric Service Providers (ESP).
DA Cap – the maximum amount of electric usage that may be allocated to Direct Access customers in California, or
more specifically, within an Investor-Owned Utility service territory.
DA Lottery – a random drawing by which DA waitlist customers become eligible to enroll in DA service under the
currently-applicable Direct Access Cap.
DA Waitlist – customers that have officially registered their interest in becoming a DA customer but are not yet
able to enroll in service because of DA cap limitations.
DAC – Disadvantaged Community
DASR – Direct Access Service Request – Request submitted by C&I to become direct access eligible.
Demand - The rate at which electric energy is delivered to or by a system or part of a system, generally expressed
in kilowatts (kW), megawatts (MW), or gigawatts (GW), at a given instant or averaged over any designated interval
of time. Demand should not be confused with Load or Energy.
DER – Distributed Energy Resource – A small-scale physical or virtual asset (e.g. EV charger, smart thermostat,
behind-the-meter solar/storage, energy efficiency) that operates locally and is connected to a larger power grid at
the distribution level.
Distribution - The delivery of electricity to the retail customer’s home or business through low voltage distribution
lines.
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DLAP – Default Load Aggregation Point – In the CAISO’s electricity optimization model, DLAP is the node at
which all bids for demand should be submitted and settled. SVCE settles its CAISO load at the PG&E DLAP as SVCE
is in the PG&E transmission access charge area.
DR – Demand Response - An opportunity for consumers to play a significant role in the operation of the electric
grid by reducing or shifting their electricity usage during peak periods in response to time-based rates or other forms
of financial incentives.
DWR – Department of Water Resources – DWR manages California’s water resources, systems, and
infrastructure in a responsible, sustainable way.
ELCC – Effective Load Carrying Capacity – The additional load met by an incremental generator while
maintaining the same level of system reliability. For solar and wind resources the ELCC is the amount of capacity
which can be counted for Resource Adequacy purposes.
EPIC – Electric Program Investment Charge – The EPIC program was created by the CPUC to support
investments in clean energy technologies that provide benefits to the electricity ratepayers of PG&E, San Diego Gas
& Electric Company (SDG&E), and Southern California Edison Company (SCE)
ERRA – Energy Resource Recovery Account – ERRA proceedings are used to determine fuel and purchased
power costs which can be recovered in rates. The utilities do not earn a rate of return on these costs, and only
recover actual costs. The costs are forecast for the year ahead. If the actual costs are lower than forecast, then the
utility gives money back, and vice versa.
ESP – Energy Service Provider - An energy entity that provides service to a retail or end-use customer.
EV – Electric Vehicle
GHG – Greenhouse gas - water vapor, carbon dioxide, tropospheric ozone, nitrous oxide, methane, and
chlorofluorocarbons (CFCs). A gas that causes the atmosphere to trap heat radiating from the earth. The most
common GHG is Carbon Dioxide, though Methane and others have this effect as well.
GRC – General Rate Case – Proceedings used to address the costs of operating and maintaining the utility system
and the allocation of those costs among customer classes. For California’s three large IOUs, the GRCs are parsed
into two phases. Phase I of a GRC determines the total amount the utility is authorized to collect, while Phase II
determines the share of the cost each customer class is responsible and the rate schedules for each class. Each
large electric utility files a GRC application every three years for review by the Public Advocates Office and interested
parties and approval by the CPUC.
GWh – Gigawatt-hour - The unit of energy equal to that expended in one hour at a rate of one billion watts. One
GWh equals 1,000 megawatt-hours.
IEP – Independent Energy Producers – California’s oldest and leading nonprofit trade association, representing
the interest of developers and operators of independent energy facilities and independent power marketers.
IOU – Investor Owned Utility – A private electricity and natural gas provider.
IRP – Integrated Resource Plan – A plan which outlines an electric utility’s resource needs in order to meet
expected electricity demand long-term.
kW – Kilowatt – Measure of power where power (watts) = voltage (volts) x amperage (amps) and 1 kW = 1000
watts
kWh – Kilowatt-hour – This is a measure of consumption. It is the amount of electricity that is used over some
period of time, typically a one-month period for billing purposes. Customers are charged a rate per kWh of electricity
used.
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LCFS – Low Carbon Fuel Standard – A CARB program designed to encourage the use of cleaner low-carbon fuels
in California, encourage the production of those fuels, and therefore, reduce greenhouse gas emissions.
LCR – Local (RA) Capacity Requirements – The amount of Resource Adequacy capacity required to be
demonstrated in a specific location or zone.
LMP – Locational Marginal Price – Each generator unit and load pocket is assigned a node in the CAISO
optimization model. The model will assign a LMP to the node in both the day- ahead and real time market as it
balances the system using the least cost. The LMP is comprised of three components: the marginal cost of energy,
congestion and losses. The LMP is used to financially settle transactions in the CAISO.
Load - An end use device or customer that receives power from an energy delivery system. Load should not be
confused with Demand, which is the measure of power that a load receives or requires. See Demand.
LSE – Load-serving Entity – Entities that have been granted authority by state, local law or regulation to serve
their own load directly through wholesale energy purchases and have chosen to exercise that authority.
NEM – Net Energy Metering – A program in which solar customers receive credit for excess electricity generated
by solar panels.
NRDC – Natural Resources Defense Council
OIR – Order Instituting Rulemaking - A procedural document that is issued by the CPUC to start a formal
proceeding. A draft OIR is issued for comment by interested parties and made final by vote of the five
Commissioners of the CPUC.
MW – Megawatt – measure of power. A megawatt equals 1,000 kilowatts or 1 million watts.
MWH – Megawatt-hour – measure of energy
NP-15 – North Path 15 – NP-15 is a CAISO pricing zone usually used to approximate wholesale electricity prices in
northern California in PG&E’s service territory.
PCC1 – RPS Portfolio Content Category 1 – Bundled renewables where the energy and REC are dynamically
scheduled into a California Balancing Authority (CBA) such as the CAISO. Also known as “in-state” renewables
PCC2 – RPS Portfolio Content Category 2 – Bundled renewables where the energy and REC are from out-of-state
and not dynamically scheduled to a CBA.
PCC3 – RPS Portfolio Content Category 3 – Unbundled REC
PCIA or “exit fee” - Power Charge Indifference Adjustment (PCIA) is an “exit fee” based on stranded costs of
utility generation set by the California Public Utilities Commission. It is calculated annually and assessed to
customers of CCAs and paid to the IOU that lost those customers as a result of the formation of a CCA.
PCL – Power Content Label – A user-friendly way of displaying information to California consumers about the
energy resources used to generate the electricity they sell, as required by AB 162 (Statue of 2009) and Senate Bill
1305 (Statutes of 1997).
PD – Proposed Decision – A procedural document in a CPUC Rulemaking process that is formally commented on
by Parties to the proceeding. A PD is a precursor to a final Decision voted on by the five Commissioners of the CPUC.
Pnode – Pricing Node – In the CAISO optimization model, it is a point where a physical injection or withdrawal of
energy is modeled and for which a LMP is calculated.
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PPA – Power Purchase Agreement – A contract used to purchase the energy, capacity and attributes from a
renewable resource project.
RA – Resource Adequacy - Under its Resource Adequacy (RA) program, the California Public Utilities Commission
(CPUC) requires load-serving entities—both independently owned utilities and electric service providers—to
demonstrate in both monthly and annual filings that they have purchased capacity commitments of no less than
115% of their peak loads.
RE – Renewable Energy - Energy from a source that is not depleted when used, such as wind or solar power.
REC - Renewable Energy Certificate - A REC is the property right to the environmental benefits associated with
generating renewable electricity. For instance, homeowners who generate solar electricity are credited with 1 solar
REC for every MWh of electricity they produce. Utilities obligated to fulfill an RPS requirement can purchase these
RECs on the open market.
RPS - Renewable Portfolio Standard - Law that requires CA utilities and other load serving entities (including
CCAs) to provide an escalating percentage of CA qualified renewable power (culminating at 33% by 2020) in their
annual energy portfolio.
SCE – Southern California Edison
SDG&E – San Diego Gas & Electric
SGIP – Self-Generation Incentive Program – A program which provides incentives to support existing, new, and
emerging distributed energy resources (storage, wind turbines, waste heat to power technologies, etc.)
TCR EPS Protocol – The Climate Registry Electric Power Sector Protocol – Online tools and resources
provided by The Climate Registry to assist organizations to measure, report, and reduce carbon emissions.
Time-of-Use (TOU) Rates — The pricing of delivered electricity based on the estimated cost of electricity during a
particular time-block. Time-of-use rates are usually divided into three or four time-blocks per 24 hour period (onpeak, midpeak, off-peak and sometimes super off-peak) and by seasons of the year (summer and winter). Real time
pricing differs from TOU rates in that it is based on actual (as opposed to forecasted) prices that may fluctuate many
times a day and are weather sensitive, rather than varying with a fixed schedule.
TURN – The Utility Reform Network - A ratepayer advocacy group charged with ensuring that California IOUs
implement just and reasonable rates.
Unbundled RECs - Renewable energy certificates that verify a purchase of a MWH unit of renewable power where
the actual power and the certificate are “unbundled” and sold to different buyers.
VPP – Virtual Power Plant – A cloud-based network that leverages an aggregation of distributed energy resources
(DERs) to shift energy demand or provide services to the grid. For example, thousands of EV chargers could charge
at a slower speed and hundreds of home batteries could discharge to the grid during a demand peak to significantly
reduce the procurement of traditional supply resources.
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SILICON VALLEY
CLEAN ENERGY
Silicon Valley Clean Energy Authority
Board of Directors Meeting
Wednesday, September 8, 2021
6:00 pm
Pursuant to State of California Executive Order N-29-20, dated March 17, 2020, the meeting was
conducted via teleconference.
DRAFT MINUTES

CLOSED SESSION ANNOUNCEMENT AND ROLL CALL
Call to Order:
Chair Abe-Koga called the Closed Session Meeting to order at 6:03 p.m. She stated the public may
provide comments on the Closed Session item prior to the Board convening to the Closed Session; the
Regular Meeting would convene at 7:00 p.m. She announced the Items under consideration.
Ref: Government Code 54957.6(a)
1- Public Employee Performance Evaluation for the Chief Executive Officer.
2- Conference with Labor Negotiator
Agency Representatives: Margaret Abe-Koga, Chair; and Liz Gibbons, Vice Chair; SVCE Board
of Directors. Unrepresented Employee: Chief Executive Officer
Public Comments on Closed Session:
Chair Abe-Koga called for public comments; no public comments were received.
Roll Call
Present:
Margaret Abe-Koga (Chair), Mountain View
Liz Gibbons (Vice Chair), Campbell
Jon Robert Willey, Cupertino
Neysa Fligor, Los Altos
George Tyson, Los Altos Hills
Rob Rennie, Los Gatos
Evelyn Chua, Milpitas
Javed Ellahie, Monte Sereno
Yvonne Martinez Beltran, Morgan Hill
Tina Walia, Saratoga
Otto Lee, Santa Clara County
Absent:
Alternate Director Rebeca Armendariz, City of Gilroy (Absent)
Director Gustav Larsson, City of Sunnyvale (Absent)
All Present Board Members participated via teleconference.
The meeting then adjourned to the Closed Session at 6:06 p.m.
Chair Abe-Koga announced the Regular Meeting would begin as usual at 7:00 p.m.
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SILICON VALLEY
CLEAN ENERGY
Silicon Valley Clean Energy Authority
Board of Directors Regular Meeting
Wednesday, September 8, 2021
7:00 pm
Pursuant to State of California Executive Order N-29-20, dated March 17, 2020, the meeting was
conducted via teleconference.
DRAFT MINUTES

All present Board members participated via teleconference.
Call to Order:
Chair Abe-Koga called the Regular Meeting to order at 7:00 p.m.
Roll Call
Present:
Margaret Abe-Koga (Chair), Mountain View
Liz Gibbons (Vice Chair), Campbell
Jon Robert Willey, Cupertino
Rebeca Armendariz, Gilroy
Neysa Fligor, Los Altos
George Tyson, Los Altos Hills
Rob Rennie, Los Gatos
Evelyn Chua, Milpitas
Javed Ellahie, Monte Sereno
Yvonne Martinez Beltran, Morgan Hill
Tina Walia, Saratoga
Otto Lee, Santa Clara County
Absent:
Director Larson was not present at the time of Roll Call due to being detained by a Sunnyvale City
Council meeting; it was noted he would join the meeting as soon as possible.
All present Board Members participated via teleconference.
Chair Abe-Koga welcomed Alternate Director Lee to his first Board meeting.

Public Comment on Matters Not Listed on the Agenda
Chair Abe-Koga opened public comment.
Bruce Karney emphasized the importance the adoption of “Reach Codes” and suggested that members
of local agencies that have already adopted the Reach Codes help their fellow members to understand
the benefits and potential public resistance that may occur.
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No further public comments.
Report from Closed Session:

General Counsel Stepanicich read the primary terms of Amendment #4 of the CEO’s contract as required
by law.
Consent Calendar
The Chair asked if any Board members wished to pull a Consent Calendar Item; no requests were
received. There were no public requests to speak on any matter on the Consent Calendar.
MOTION: Director Gibbons moved, and Director Fligor seconded the motion to approve the Consent
Calendar, Items 1a through 1m.
The motion carried by verbal roll call vote.
1a) Approve Minutes of the August 11, 2021, Board of Directors Meeting
1b) Receive July 2021 Treasurer Report
1c) Approve Amendment No. 4 to Employment Agreement for Chief Executive Officer
1d) Authorize CEO to Execute Agreement with Camus Energy for DataAnalytics Platform Services
1e) SVCE 2020 Annual Power Source Disclosure Report Attestation
1f) Authorize the Chief Executive Officer to Execute an Agreement for FY21-22 with Richards,
Watson & Gershon for Legal Services
1g) Authorize the Chief Executive Officer to Execute Agreement with MaherAccountancy for
Accountant Services
1h) Authorize CEO to Execute Agreements with Ad-Vantage Marketing for Mailing Services and
Pacific Printing for Printing Services
1i) Authorize the Chief Executive Officer to Execute Agreement with Keyes and Fox, LLP for Legal
Services around Power Transactions
1j) Executive Committee Report
1k) Finance and Administration Committee Report
1l) Audit Committee Report
1m) California Community Power Report
Regular Calendar
2) CEO Report (Discussion)
CEO Girish Balachandran provided a CEO report which included the following:
An update on employment offers that were accepted and dates the new employees would begin. New
employees would be introduced at the October meeting; a reminder about the Flex Alert; and the Prepay
Project and the timeline for selling the Bonds.
Melicia Charles, Director of Regulatory and Legislative Policy, gave an update on Legislative and
Regulatory issues which included: the Power Charge Indifference Adjustment (PCIA), Integrated
Resource Planning (IRP), Resource Adequacy (RA), and Renewables Portfolio Standard (RPS). She
then provided an update on the Federal Infrastructure Proposal. She ended her presentation by noting
that Bena Chang, Senior Government Affairs Manager, had been very helpful in working with her on
legislative matters.
There were no Board or public comments regarding the CEO report.
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Note: Chair Abe-Koga announced Item 4 would be heard before Item 3.

4) Adoption of FY22 Strategic Focus Areas and Update on FY22 Strategic Work Plan
CEO Balachandran reviewed the recent external changes at the national and state level. He summarized
the additional language to be added per previous Board input, which included the “double down”
deployment on decarbonization efforts, the additional focus by the Board to include Organization
Succession Planning, and the addition of the 6th Focus Area to “Grow the organization to expand strategic
efforts on climate change and decarbonization”. CEO Balachandran also recognized that the 6th focus
area would encompass closer work and support with and for member agencies. He also mentioned that a
more detailed Strategic work plan is in the process of being finalized and would be presented to the
Board at the next meeting on the Consent Calendar.
There were no questions from Board Members. Chair Abe-Koga called for public comment. There were
no public comments.
MOTION: Director Ellahie moved, seconded by Director Tyson to adopt FY22 Strategic Focus Areas and
Update on FY 22 Strategic Work Plan.
The Motion was carried unanimously with Director Larsson absent.
3) Adopt the FY 2021-22 Recommended Operating Budget, Resolution Authorizing the
Chief Executive Officer to Act as Chief Personnel Officer, and Updated Budget and
Reserves Policies
Note: Director Larsson joined the meeting at 7:47 p.m. during this discussion.
Chief Financial Officer/Director of Administrative Services Amrit Singh, presented the FY 21-22 Budget;
he reviewed the timeline, the details concerning the budget, variances from the August 11 th Proposed
Budget, revisions to Reserve and Budget Policies, and a summary of the outlook for FY 21-22. He
summarized the final recommendation to approve Resolution 2021-21 adopting the 2021-22 Operating
Budget, an updated Budget Adoption, Control and Reporting Policy, updated Financial Reserves Policies,
and the approval of Resolution 2021-22 creating a Personnel System and Authorizing CEO as Chief
Personnel Officer.
Chair asked the General Counsel Stepanicich if there could be one vote for the entirety of the
recommendations. He responded affirmatively.
Alternate Director Lee asked about the projected surplus. CFO Singh responded providing information
regarding the improved margin numbers.
There were no further questions or comments from the Board.
Chair Abe-Koga called for public comment; no comments were received.
MOTION: Director Martinez Beltran moved, seconded by Director Chua, to Adopt Resolution 2021-21
adopting the fiscal year (FY) 2021-21 recommended Operating Budget that projects depositing $36.5M
into reserves; adopting Resolution 2021-22 creating a Personnel System and designating the CEO as
Chief Personnel Officer; and approving the Updated Budget and Reserves Policies that clarify CEO’s
authority to respond to market volatility and other sources of variability such as revenue fluctuations and
energy supply contract collateral/margin postings.
Board member announcements and Future Agenda Items:
None.
Meeting Adjourned at 7:52 p.m.
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SILICON VALLEY
CLEAN ENERGY
TREASURER REPORT
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Issue Date: October 13, 2021
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SILICON VALLEY CLEAN ENERGY AUTHORITY
Financial Statement Highlights ($ in 000's)
Financial Highlights for the month of August 2021:
> SVCE operations resulted in a change in net position for the month of $0.4 million and year-to-date change in net position of negative $15.7 million.
> Retail GWh sales for the month landed 7.5% below budget.
> YTD operating margin of $1.7 million or .8% is below budget expectations of a 7% operating margin for the fiscal year to date.
> Power Supply costs are 3% above budget for the fiscal year year to date.
> SVCE is investing ~92% of available funds generating year-to-date investment income of $0.26 million.

Change in Net Position
Actual

Oct
9,773

Nov
2,637

Dec
2,405

Jan
(3,100)

Feb
(2,913)

Mar
(8,974)

Apr
(2,195)

May
(10,179)

June
(5,068)

July
1,564

Aug
387

Sept
-

Total
(15,661)

Power Supply Costs
Energy & REC's
Wholesale Sales
Capacity
CAISO Charges
NEM Expense
Charge/Credit (IST/Net Rev)
Net Power Costs

Oct
12,559
(116)
2,271
548
(60)
1,932
17,134

Nov
13,126
(33)
1,853
704
(103)
(471)
15,075

Dec
15,668
(19)
1,934
357
(178)
(287)
17,475

Jan
14,654
(49)
2,274
823
(133)
936
18,505

Feb
12,198
(46)
2,245
(30)
(65)
1,237
15,539

Mar
18,816
(53)
2,206
(303)
35
1,568
22,269

Apr
11,866
2,259
497
(9)
934
15,547

May
17,536
(142)
2,994
2
262
1,095
21,747

June
21,448
(211)
3,669
727
(58)
1,072
26,647

July
15,867
4,704
758
404
1,088
22,821

Aug
18,553
(132)
5,720
538
267
(368)
24,578

Sept

Total
172,291
(800)
32,128
4,622
361
8,736
217,339

Other
Capital Expenditures
Energy Programs

Oct
182
110

Nov
69

Dec
149

Jan

Feb

Mar
50
132

June
72

July
152

Sept

0
92

May
2,400

Aug

49
301

Apr
114

Total
283
3,737

Load Statistics - GWh
Retail Sales Actual
Retail Sales Budget

Oct
325
325

Nov
305
305

Dec
331
331

Jan
325
320

Feb
289
286

Mar
310
302

Apr
288
279

May
296
291

June
311
314

July
331
345

Aug
328
355

Sept

Total
3,438
3,781

3
145

330

Adopted
Budget
(6,025)
Adopted
Budget

235,237
Adopted
Budget
400
5,270
Adopted
Budget
3,781
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Depreciation

Other Statistics and Ratios
Working Capital
$168,152,201
Current Ratio
5.5
Operating Margin
0.8%
Expense Coverage Days
222
Expense Coverage Days w/ LOC
272
Long-Term Debt
$0
Total Accounts
274,219
Opt-Out Accounts (Month)
64
Opt-Out Accounts (FYTD)
636
Opt-Up Accounts (Month)
(2)
Opt-Up Accounts (FYTD)
(337)

Retail Sales - YTD

Retail Sales - Month
35.0
30.0

g

I

300.0

30.5
26.3

26.1

250.0

25.0
20.0

c

2

10.0

Budget

200.0
100.0

0.0

Actual

Budget

FY19/20

Controllable O&M - Month
26.0

28.2

FY19/20

Controllable O&M - YTD
27.8

250.0

25.0

235.0

226.6

236.8

Actual

Budget

FY19/20

200.0

20.0

£

i

|
15.0

^

Actual

242.8

50.0

5.0
0.0

S

227.7

|150.0

15.0
|

30.0

219.1

150.0

10.0

I 100.0

5.0

50.0

0.0

0.0

Actual

Budget

FY19/20

3
Treasure Report, August 2021

Item 1b

SILICON VALLEY CLEAN ENERGY AUTHORITY
STATEMENT OF NET POSITION
As of August 31, 2021
ASSETS
Current Assets
Cash & Cash Equivalents
Accounts Receivable, net of allowance
Market Settlements Receivable
Accrued Revenue
Other Receivables
Prepaid Expenses
Deposits
Restricted cash
Total Current Assets

$

Noncurrent assets
Capital assets, net of depreciation
Deposits
Total Noncurrent Assets

158,198,744
27,077,025
77,407
15,442,418
322,186
3,349,754
688,922
4,000,000
209,156,456

316,068
45,330
361,398

Total Assets

209,517,854
LIABILITIES

Current Liabilities
Accounts Payable
Accrued Cost of Electricity
Accrued Payroll & Benefits
Other accrued liabilities
User Taxes and Energy Surcharges due to other gov'ts
Total Current Liabilities

1,209,102
34,276,409
559,060
15,000
944,684
37,004,255

Noncurrent Liabilities
Supplier security deposits
Total noncurrent liabilities

7,031,250
7,031,250
44,035,505

Total Liabilities
NET POSITION
Net investment in capital assets
Restricted for security collateral
Unrestricted (deficit)
Total Net Position

$

316,068
4,000,000
161,166,281
165,482,349
4
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Item 1b

SILICON VALLEY CLEAN ENERGY AUTHORITY
STATEMENT OF REVENUES, EXPENSES
AND CHANGES IN NET POSITION
October 1, 2020 through August 31, 2021
OPERATING REVENUES
Electricity Sales, Net
GreenPrime electricity premium
Other income
TOTAL OPERATING REVENUES

$ 218,104,777
930,749
99,969
219,135,495

OPERATING EXPENSES
Cost of Electricity
Contract services
Staff compensation and benefits
General & Administrative
Depreciation
TOTAL OPERATING EXPENSES

217,338,392
8,576,627
5,020,695
3,978,178
85,954
234,999,846

OPERATING INCOME(LOSS)
NONOPERATING REVENUES (EXPENSES)
Interest Income
Financing costs
TOTAL NONOPERATING REVENUES (EXPENSES)
CHANGE IN NET POSITION
Net Position at beginning of period
Net Position at end of period

(15,864,351)

256,331
(53,019)
203,312
(15,661,039)
181,143,388
$ 165,482,349
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Item 1b

SILICON VALLEY CLEAN ENERGY AUTHORITY
STATEMENT OF CASH FLOWS
October 1, 2020 through August 31, 2021
CASH FLOWS FROM OPERATING ACTIVITIES
Receipts from customers
Other operating receipts
Payments to suppliers for electricity
Payments for other goods and services
Payments for staff compensation and benefits
Tax and surcharge payments to other governments
Net cash provided (used) by operating activities

$ 229,695,656
13,278,219
(223,057,348)
(12,760,838)
(4,877,053)
(4,415,128)
(2,136,492)

CASH FLOWS FROM NON-CAPITAL FINANCING ACTIVITIES
Finance costs paid
CASH FLOWS FROM CAPITAL AND RELATED
FINANCING ACTIVITIES
Acquisition of capital assets

(53,019)

(292,811)

CASH FLOWS FROM INVESTING ACTIVITIES
Interest income received

256,331

Net change in cash and cash equivalents
Cash and cash equivalents at beginning of year
Cash and cash equivalents at end of period

(2,225,991)
164,424,735
$ 162,198,744

Reconciliation to the Statement of Net Position
Cash and cash equivalents (unrestricted)
Restricted cash
Cash and cash equivalents

$ 158,198,744
4,000,000
$ 162,198,744
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Item 1b

SILICON VALLEY CLEAN ENERGY AUTHORITY
STATEMENT OF CASH FLOWS (Continued)
October 1, 2020 through August 31, 2021
RECONCILIATION OF OPERATING INCOME (LOSS) TO NET
CASH PROVIDED (USED) BY OPERATING ACTIVITIES
Operating Income (loss)

$ (15,864,351)

Adjustments to reconcile operating income to net cash
provided (used) by operating activities
Depreciation expense
(Increase) decrease in net accounts receivable
(Increase) decrease in energy settlements receivable
(Increase) decrease in other receivables
(Increase) decrease in accrued revenue
(Increase) decrease in prepaid expenses
(Increase) decrease in current deposits
Increase (decrease) in accounts payable
Increase (decrease) in accrued payroll & benefits
Increase (decrease) in accrued cost of electricity
Increase (decrease) in accrued liabilities
Increase (decrease) in taxes and surcharges due to other governments
Increase (decrease) in supplier security deposits
Net cash provided (used) by operating activities

85,954
4,381,287
29,911
(114,186)
2,074,806
(759,208)
3,643,296
(114,054)
143,328
(2,468,428)
5,000
(211,097)
7,031,250
$ (2,136,492)
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Item 1b

SILICON VALLEY CLEAN ENERGY AUTHORITY
BUDGETARY COMPARISON SCHEDULE
October 1, 2020 through August 31, 2021

OPERATING REVENUES
Energy Sales
Green Prime Premium
TOTAL OPERATING REVENUES

FYTD
Actual
$218,104,777
930,749
219,035,526

ENERGY EXPENSES
Power Supply
Operating Margin

217,338,392
1,697,134

210,896,441
16,753,664

6,441,951
(15,056,530)

3.1%
-90%

OPERATING EXPENSES
Data Management
PG&E Fees
Salaries & Benefits
Professional Services
Marketing & Promotions
Notifications
Lease
General & Administrative
TOTAL OPERATING EXPENSES
OPERATING INCOME/(LOSS)

2,910,269
1,072,814
5,020,695
2,158,905
526,559
127,514
413,458
1,177,683
13,407,897
(11,710,763)

2,986,740
1,233,928
5,727,588
3,508,533
752,803
96,500
458,333
913,250
15,677,675
1,075,989

(76,471)
(161,114)
(706,893)
(1,349,628)
(226,244)
31,014
(44,875)
264,433
(2,269,778)
(12,786,752)

-3%
-13%
-12%
-38%
-30%
32%
-10%
29%
-14%
-1188%

31250
256,331
68,719
356,300

45,833
294,449
62,992
403,274

(14,583)
(38,118)
5,727
(46,974)

-32%
-13%
9%
-12%

50,000
321,000
68,000
439,000

18,750
64,669
(719)
82,700

53,019

134,433

(81,414)

-61%

139,000

85,981

282,847
5,270,000
5,552,847

383,334
5,270,000
5,653,334

(100,487)
(100,487)

-26%
0%
-2%

400,000
5,270,000
5,670,000

117,153
117,153

-$12,651,825

294%

-$6,025,000

NON-OPERATING REVENUES
Other Income
Investment Income
Grant Income
TOTAL NON-OPERATING REVENUES
NON-OPERATING EXPENSES
Financing
CAPITAL EXPENDITURES, TRANSFERS,
& OTHER
Capital Outlay
Transfer to Programs Fund
TOTAL OTHER USES
NET INCREASE(DECREASE) IN AVAILABLE
FUND BALANCE

-$16,960,329

FYTD
Amended Budget
$226,748,656
901,449
227,650,105

-$4,308,504

Variance
$
-$8,643,879
29,300
(8,614,579)

%
-4%
3%
-4%

FY 2020-21
Amended Budget
$250,747,000
981,000
251,728,000

235,237,000
16,491,000

3,258,000
1,350,000
6,248,000
3,800,000
820,000
100,000
500,000
1,070,000
17,146,000
(655,000)

FY 2020-21
Remaining Budget
$32,642,223
50,251
32,692,474

17,898,608

347,731
277,186
1,227,305
1,641,095
293,441
(27,514)
86,542
(107,683)
3,738,103
11,055,763
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Item 1b

SILICON VALLEY CLEAN ENERGY AUTHORITY
PROGRAM FUND
BUDGETARY COMPARISON SCHEDULE
October 1, 2020 through August 31, 2021
AMENDED
BUDGET
$
5,270,000

REVENUE & OTHER SOURCES:
Transfer from Operating Fund
EXPENDITURES & OTHER USES:
Program expenditures
Net increase (decrease) in fund balance
Fund balance at beginning of period
Fund balance at end of period

$

$

ACTUAL
5,270,000

6,475,000

3,736,530

(1,205,000)

$1,533,470
4,437,570
$5,971,040

AMENDED
BUDGET
REMAINING
$
-

2,738,470

ACTUAL/
AMENDED
BUDGET
100%

57.7%

CUSTOMER RELIEF & COMMUNITY RESILIENCY FUND
BUDGETARY COMPARISON SCHEDULE
October 1, 2020 through August 31, 2021

REVENUE & OTHER SOURCES:
Transfer from Operating Fund *

AMENDED
BUDGET
$
-

EXPENDITURES & OTHER USES:
Program expenditures *
Net increase (decrease) in fund balance
Fund balance at beginning of period
Fund balance at end of period

2,170,000
$

(2,170,000)

ACTUAL
$

-

431,072

AMENDED
BUDGET
REMAINING
$
-

1,738,928

ACTUAL/
AMENDED
BUDGET

19.9%

(431,072)
8,422,537
$7,991,465
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Item 1b

SILICON VALLEY CLEAN ENERGY AUTHORITY
OPERATING FUND
BUDGET RECONCILIATION TO STATEMENT OF
REVENUES, EXPENSES AND CHANGES IN NET POSITION
October 1, 2020 through August 31, 2021

Net Increase (decrease) in available fund balance
per budgetary comparison schedule

$

(16,960,329)

Adjustments needed to reconcile to the changes
in net position in the Statement of Revenues,
Expenses and Changes in Net Position
Subtract depreciation expense
Subract program expense not in operating budget
Subract CRCR expense not in operating budget
Add back transfer to Program fund
Add back capital asset acquisition
Change in Net Position

(85,954)
(3,736,530)
(431,072)
5,270,000
282,846
(15,661,039)
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Item 1b

SILICON VALLEY CLEAN ENERGY AUTHORITY
STATEMENT OF REVENUES, EXPENSES
AND CHANGES IN NET POSITION
October 1, 2020 throughAugust 31, 2021

OPERATING REVENUES
Electricity sales, net
Green electricity premium
Other Income
Total operating revenues
OPERATING EXPENSES
Cost of electricity
Staff compensation and benefits
Data manager
Service fees - PG&E
Consultants and other professional fees
General and administration
Depreciation
Total operating expenses
Operating income (loss)
NONOPERATING REVENUES (EXPENSES)
Interest income
Financing costs
Total nonoperating revenues (expenses)
CHANGE IN NET POSITION

October

November

December

January

February

March

April

May

June

July

$ 28,096,823
115,513

$ 18,883,887
88,930

$ 16,807,750
103,321

$ 13,786,525
66,706

28,212,336

18,972,817

$ 21,158,486
99,269
12,500
21,270,255

16,911,071

13,853,231

$ 14,983,153
85,001
45,813
15,113,967

$ 14,553,343
63,080
10,000
14,626,423

$ 15,160,605
36,482
1,000
15,198,087

$ 22,772,904
79,934
1,250
22,854,088

$ 25,684,803
103,604
1,000
25,789,407

17,134,450
515,431
263,699
96,883
316,457
142,834
6,737
18,476,491
9,735,845

15,075,488
500,561
263,235
101,260
286,315
131,876
6,891
16,365,626
2,607,191

17,475,125
443,961
263,906
97,487
435,745
170,271
6,557
18,893,052
2,377,203

18,505,400
469,232
263,445
96,880
549,859
146,750
7,065
20,038,631
(3,127,560)

15,538,726
433,328
263,518
96,839
345,961
100,557
7,065
16,785,994
(2,932,763)

36,768
36,768

30,271
30,271

$ 9,772,613

$

2,637,462

29,178
(985)
28,193
$ 2,405,396

27,507
(185)
27,322

19,293
19,293

22,269,507
466,011
265,009
96,973
444,200
557,971
8,843
24,108,514
(8,994,547)

20,999
20,999

15,546,879
424,125
265,848
96,890
353,423
144,701
8,795
16,840,661
(2,214,238)

19,641
19,641

21,747,146
456,160
265,258
97,280
523,510
2,247,025
8,681
25,345,060
(10,146,973)

20,211
(51,839)
(31,628)

26,646,508
447,442
265,804
100,000
333,287
138,061
8,626
27,939,728
(5,085,640)

18,115
18,115

August
$
$
$

22,821,038
444,150
265,644
94,982
549,184
58,560
8,505
24,242,063
1,547,344

26,216,498
88,909
28,406
26,333,813

24,578,125
420,294
264,903
97,340
455,603
139,572
8,189
25,964,026
369,787

17,110
17,110

$ (3,100,238) $ (2,913,470) $ (8,973,548) $ (2,194,597) $ (10,178,601) $ (5,067,525) $ 1,564,454

September

17,238
(10)
17,228
$

387,015

YTD
$ 218,104,777
930,749
99,969
219,135,495

217,338,392
5,020,695
2,910,269
1,072,814
4,593,544
3,978,178
85,954
234,999,846
(15,864,351)

256,331
(53,019)
203,312
$ (15,661,039)
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Item 1b

SILICON VALLEY CLEAN ENERGY AUTHORITY
INVESTMENTS SUMMARY
October 1, 2020 through August 31, 2021
YTD
Nov
Dec
Jan
Feb
Mar
Apr
May
Jun
Jul
Aug
Sep
Total
Return on Investments
Oct
Money Market
$36,768
$30,271
$29,178
$27,507
$19,293
$20,999
$19,641
$20,211
$18,115
$17,110
$17,238
$0
$256,331
------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------Portfolio Invested
Average daily portfolio available to invest*
153,022,170 156,551,866 169,439,956 174,590,999 175,717,184 174,082,517 170,111,239 166,125,235 152,006,424
142,343,598 147,191,357
Average daily portfolio invested

144,362,137

144,437,356

160,267,489

161,586,880

165,502,382

164,820,497

159,130,720

158,535,283

144,153,810

134,262,364

135,298,924

% of average daily portfolio invested
94.3%
92.3%
94.6%
92.6%
94.2%
94.7%
93.5%
95.4%
94.8%
94.3%
91.9%
------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------Detail of Portfolio
Opening
Carrying
Interest
Rate
August Rate
Value
Earned
Money Market - River City Bank
1.26%
0.15%
$144,186,574
$17,238
------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------* Note: Balance available to invest does not include lockbox or debt service reserve funds.
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CUSTOMER ACCOUNTS
RESIDENTIAL ACCOUNTS

Actual

Budget

NON-RESIDENTIAL ACCOUNTS

Actual

Budget
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Item 1b

SILICON VALLEY CLEAN ENERGY AUTHORITY
ACCOUNTS RECEIVABLE AGING REPORT
0 to 30 days
31 to 60 days
61 to 90 days
91 to 120 days
Over 120 days

October
81.5%
7.2%
3.3%
2.0%
6.0%

November
79.8%
6.7%
3.6%
2.1%
7.7%

December
75.4%
10.0%
3.8%
2.7%
8.1%

January
75.9%
7.1%
4.0%
2.8%
10.2%

February
74.2%
6.6%
3.9%
3.2%
12.2%

March
69.7%
7.7%
5.3%
3.0%
14.4%

April
70.8%
5.8%
4.9%
3.3%
15.2%

May
70.2%
6.1%
3.6%
3.1%
16.9%

June
74.5%
5.8%
2.8%
2.3%
14.6%

July
82.2%
3.4%
2.0%
1.5%
10.9%

August
79.7%
4.8%
2.1%
1.5%
11.9%

September

AGE SUMMARY
$25,000,000
$21,377,754

$20,000,000

Accounts Receivable Days
39 Days

$15,000,000

$26,818,662
TOTAL DUE
$10, 000 ,000

Bad Debt % (Budget )
1%
$ 5,000,000

$ 3 ,192,215
$1,279 ,406

$568,068

$ 401 ,219

<90 days

<120 days

$0

<30 days

<60 days

Older
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Item 1c

SILICON VALLEY
CLEAN ENERGY
Staff Report – Item 1c
Item 1c:

Adopt the FY22 Strategic Focus Areas and Work Plan

From:

Girish Balachandran, CEO

Prepared
by:

Sanjay Natu, Internal Operations Program Manager

Date:

10/13/2021

RECOMMENDATION
Staff recommends the adoption of SVCE’s detailed Strategic Work Plan. This Strategic Work Plan will guide
SVCE toward its mission of reducing dependence on fossil fuels by providing carbon free, affordable, and
reliable electricity and innovative programs for the SVCE community.
BACKGROUND
On September 8, 2021, the SVCE Board approved six Strategic Focus Areas to guide the agency through the
next fiscal year. These focus areas are also mirrored in the CEO’s annual goals. As part of the multiple
discussions with the Board and committees from May through September, it was decided that the Mission and
Measure of meeting the mission would not change. The CEO also reported that the detailed work plan would
be updated and presented to the Board at the October meeting.
The accompanying document details the goals and measures that comprise the detailed SVCE Strategic Work
Plan. The workplan is a living document, managed in monthly meetings and priorities/changes will
be discussed quarterly. We anticipate changes to the workplan in the following emerging areas:
Business process optimization next steps
Interdepartmental workflows, process integration, roles and responsibilities
“Double down” on decarbonization efforts
New hires integration and competency into the new “hybrid by design” environment
The attached SVCE Strategic Work Plan for 2021-22 outlines 21 goals and 75 measures.
The Mission did not change
The Measure of Meeting the Mission did not change
The following tables show how the strategic focus areas have changed from the previous fiscal year.
2020-21 Strategic Focus Areas
Additional Resources & Efficiencies
Enterprise-wide systems, metrics & tools
Focus on Equity
Digital Pivot- Customer & Community Engagement
Community Outreach and Leverage
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Agenda Date: 10/13/2021

2021-22 Strategic Focus Areas

Related Strategic Plan
Goals

Additional Staffing to Maintain Capacity &
Organization Succession Planning

Goals 1, 2, 3

Operations Mode with PPA’s coming online

Goals 1, 6

Procurement, Clean Energy Mix & Integration

Goals 4, 5, 6, 16

Financial Stability & Trade-Offs

Goals 13, 14

Internal Operations & Cyber Risk Management

Goals 20, 21

Grow the organization to expand our strategic
efforts on climate change and decarbonization

Goals 7, 8, 10, 11, 15, 19

SVCE goals did not change except for minor re-arrangements:
One new goal added in Finance: G14: Avoid failures in management of market risk, credit risk,
liquidity risk, operational risks, and enterprise risks
L&R goals were reorganized for clarity and by focus areas
All the measures were reviewed by staff in context of discussions and direction from the Board related to the
Strategic Focus Areas and existing priorities. These were updated to reflect current conditions. Internal
documents with more detail to guide each departments work have been developed and these will be updated
as needed in monthly and quarterly meetings with staff.

ATTACHMENTS
1. SVCE 2021 – 2022 Strategic Workplan with Goals & Measures
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SVCE 2021 – 2022 Workplan Goals Measures Portrait
SVCE Mission
Reduce dependence on fossil fuels by providing carbon free, affordable, and reliable electricity and
innovative programs for the SVCE community
Measure of Meeting the Mission
SVCE, working with SVCE member agencies, aspires to achieve energy and transportation GHG
reductions of 30% from the 2015 baseline by 2021, 40% by 2025, and 50% by 2030
SUMMARY:
SVCE was founded to address climate change, the greatest existential threat of our time. We will play a
vital role in this decades-long endeavor, with the ongoing support of our community and our Board. In
addition to the most complex, expensive, and regulated sector of providing carbon-free electricity, we
are reinvesting in our
region and expanding our
Community GHG Reduction Goal
toolset for furthering
ACHIEVING CA S 2050 GHG GOAL WILL
emissions reductions by
ADDITIONAL i 1 74%
|
launching decarbonization
REDUCTION BELOW FORECASTED 2030 LEVEL
and grid innovation
«
<
Iprograms. These programs
I
I
I
represent the next stage in
i
I
SVCE’s maturity and are the
*
I
mechanism by which SVCE
,
,
will further engage our
- communities to achieve our
SILICON VALLEY
mission.
CLEAN ENERGY
~

REQUIRE AN

HISTORICAL FORECAST

*

2030 GOAL:

CAUFORNIA 2030 TARGET:

50' BELOW 201S LEVELS
2.01 MMT C02E)

40 BELOW 1990 LEVELS

CALIFORNIA 2050 TARGET:
80% BELOW 1990 LEVELS

FROM
GASOLINE VEHICLES

»01« »01» I 20» »01» 2020 »031

»

«

3023 202 302« 202

«

»

«

»

2014 301 201 201 201 201

YEAR

Hi

ELECTRICITY ( SVCE PGSE DIRECT ACCESS)

CA 2030 GOAL

SVCE GHG GOAL

H

NATURAL GAS

CA 20 S 0 GOAL

GHG: BUSINESS AS USUAL

TRANSPORTATION

GHG: WITH PROGRAMS

0

We embody the entrepreneurial and innovative spirit of the community in which we live and work, the
spirit of Silicon Valley, to bend the carbon curve downwards and improve the lives of our community
members. This means taking calculated risks and demonstrating novel approaches that have the
potential to make big impacts – our results serve to inform, inspire, and influence the rest of the market
to achieve outsized
Strategies for Market Transformation
results.
Market Rules

We prioritize collaborating
with our peers and
stakeholders to broaden
our impact, for instance by
forming regional efforts;
widely disseminating
results (including
unanticipated ones) so
that others can learn from
our experience; and build
on the promising
approaches pioneered by others.

SVCE Work Plan 2021-22

& Regulations

Education
&

Procure sustainable, affordable
& carbon-free supply

Power Supply

A

Energy Efficient
Grid Inte •Ljruw

Built
Environment

Innovation

Electrify the built environment
& mobility
Promote efficiency & utility grid
integration
Remove market barriers
( regulations & law )

0

SILICON VALLEY
CLEAN ENERGY

1

Item 1c
Attachment 1

SVCE 2021 – 2022 Workplan Goals Measures Portrait
Here are our Workplan Goals, followed by narrative leading to these goals and how we will measure
achieving these goals:
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.

Build and maintain a high-performing team
Maintain an enjoyable and rewarding workplace
Get great at prioritizing, and rebalancing to align our work plan with higher level goals
Plan for resources to meet SVCE’s mission while balancing multiple stakeholder objectives
Acquire clean and reliable electricity in a cost effective, equitable and sustainable manner
Manage and optimize power supply resources to meet affordability, GHG reduction and reliability
objectives
Work with the community to plan and track achieving energy and transportation GHG reductions of
30% from the 2015 baseline by 2021, 40% by 2025, and 50% by 2030
Coordinate development of decarbonization and resilience strategy, lead design of local policy and
programs, and support program deployment
Use DAISY to enable data-driven decision-making across the organization
Empower customers with the awareness, knowledge and resources needed to make effective clean
energy choices
Engage a full range of public, private, and non-profit stakeholders to leverage our decarbonization
efforts
Enact competitive service offerings and programs that deliver measurable environmental and
economic benefits
Commit to maintaining a strong financial position
Avoid failures in management of market, credit, liquidity, operational and enterprise risks
Advocate for policies that protect CCA customer investments and furthers decarbonization, grid
reliability, affordability, and social equity with federal and state elected officials and regulators.
Engage regulators, legislators, and local elected officials in representing SVCE priorities
Develop and enhance internal processes related to Supplier Diversity, Staffing and Compliance.
Encourage the development of regulations that proactively support the changing, evolving energy
market and facilitate grid innovation
Drive SVCE's local policy objectives by leveraging key stakeholders
Ensure SVCE’s Information Technology infrastructure is secure, reliable, and disaster resilient to
provide 24/7/365 online access
Enable data-driven decision-making across the organization; automate, integrate, and streamline
business processes to minimize operational risk and move organization toward industry best
practices from its startup phase

2021-22 BOARD STRATEGIC FOCUS AREAS:
During the period from May-September 2021, the Board identified and approved 6 Focus Areas for the
next year. This table shows the strategic plan goals where we address these focus areas.
2021-22 Strategic Focus Areas
Related Strategic Plan Goals
Additional Staffing to Maintain Capacity &
Goals 1, 2, 3
Organization Succession Planning
Operations Mode with PPA’s coming online
Goals 1, 6
Procurement, Clean Energy Mix & Integration
Goals 4, 5, 6, 16
Financial Stability & Trade-Offs
Goals 13, 14
Internal Operations & Cyber Risk Management
Goals 20, 21
Grow the organization to expand our strategic
Goals 7, 8, 10, 11, 15, 19
efforts on climate change and decarbonization

SVCE Work Plan 2021-22
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SVCE 2021 – 2022 Workplan Goals Measures Portrait

FUNCTIONAL NARRATIVES AND MEASURES:
A.
WORKPLACE & HOW WE GET WORK DONE
Achieving SVCE’s ambitious and urgent mission require a team capable of meeting
the tremendous challenges embedded in these goals. SVCE develops and fosters a diverse and talented
team that thrives in a dynamic and fast-changing environment. As such, we recruit and retain smart,
passionate, innovative, and collaborative employees. We contribute, as a team and as individuals, to
continuously building and supporting a culture of collaboration and trust. We encourage creativity and
the free flow of ideas to spur innovation. The workplace environment is adaptable, and technology
enabled to drive innovative solutions. We emphasize focus and prioritization across departments to
achieve quality, rather than simply quantity of output. We provide a rewarding workplace experience
where productivity can be maintained across a variety of work environments. We provide opportunities
for growth, engagement, and support professional and personal development. We offer opportunities
that position our people, as well as SVCE, for success.

Goals

Measures

G1: Build and maintain a highperforming team

M1: Conduct twice-annual survey of employees to determine
satisfaction with trainings (including productivity and EI /
mindfulness). For scores of average (3) or below, revisit training
plans with Director Team
M2: Conduct debrief session with each hiring Director for every
position posted within 14 days; incorporate feedback into
subsequent recruitments
M3: Maintain 90% staffing ratio over the course of the year

G2: Maintain an enjoyable
and rewarding workplace

G3: Get great at prioritizing,
and rebalancing to align work
plan with higher level goals

SVCE Work Plan 2021-22

M4: Assess functional staffing needs quarterly and develop longterm succession plans
M1: Develop, iterate, and evaluate hybrid workplace policies
regularly. We will survey employees at least twice during the year
soliciting ideas regarding work from home.
M2: Update administration policies and procedures quarterly to
enable all employees to work effectively. Conduct twice-annual
survey to evaluate policy effectiveness and address policies and
procedures receiving average score (3) or lower
M3: Foster and develop a workplace culture that supports and
empowers staff
M1: Continue the director level workplan tracking and review
process and enhance as necessary
M2: Implement department level workplan tracking
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SVCE 2021 – 2022 Workplan Goals Measures Portrait
B. POWER SUPPLY
SVCE’s Power Resource Team is responsible for planning, acquiring, and managing power supply
resources to meet the community’s clean energy goals and state-mandated power and reliability
requirements. This is done through a balanced approach which considers cost, risk, longterm value, and best fit in meeting community goals. This requires sustainable planning, innovative
thinking, prudent risk management and the constant search for the best solutions. Going forward, to be
successful SVCE must adapt to new climate and social challenges; customer specific needs; support
region-wide decarbonization and electrification goals; integrate distributed energy
resources; collaborate and leverage opportunities for joint procurement; and become technology and
data driven.
Goals

Measures

G4: Plan for resources to meet
SVCE’s mission while balancing
multiple stakeholder objectives

M1: Integrated Resource Planning - develop pathway to affordable,
reliable, and carbon-free power supply by 2030 and beyond (2045)

G5: Acquire clean and reliable
electricity in a cost effective,
equitable and sustainable
manner

G6: Manage and optimize
power supply resources to
meet affordability, GHG
reduction and reliability
objectives

SVCE Work Plan 2021-22

M2: Develop a platform to integrate preferred and distributed energy
resources into supply planning and operations
M3: Implement process alignment, process improvement and policy
integration between the Power Supply and Policy Teams
M1: Achieve SVCE 100% Clean goals; exceed long-term RPS mandate of
65%; meet RA obligations; meet IRP procurement mandates
M2: Meet SVCE’s standard retail rate product offerings (i.e., GreenPrime
and GreenStart) and assist in the development of sustainable, strategic
and risk managed GreenPrime Direct and other Commercial Industrial
custom product offerings
M3: Pursue joint procurement of cost effective renewable, resource
adequacy and long-duration storage resources through CC Power and
with other CCAs and public power partners
M1: Manage Power Supply Portfolio and Energy Risk
M2: Implement and Operate Power Purchase Agreements to enhance
value to SVCE
M3: Ensure SVCE adopts the appropriate tools, systems, and resources
to support portfolio optimization, risk management, load forecasting,
compliance, and settlements
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C. DECARBONIZATION & GRID INNOVATION PROGRAMS
SVCE’s Decarbonization & Grid Innovation team is a data-driven, analytical powerhouse responsible for
leading the design and development of comprehensive strategies, local policies, and programs to drive
carbon out of Santa Clara County in an equitable and scalable manner. We take calculated risks to
demonstrate novel technologies, programs, and approaches that have the potential to scale. This
enables us to achieve outsized results. We take an integrated and collaborative approach that ties
together our power supply, mobility, the built environment, energy efficiency and grid integration,
which enables us to address key technical, economic and policy barriers to achieving deep
decarbonization and resilience. We leverage partnerships, foster innovation, and use data science to
develop programs that provide value to our customers and community, and are scalable and
transferable beyond our borders.

Goals

Measures

G7. Work with the community
to plan and track achieving
energy and transportation
GHG reductions of 30% from
the 2015 baseline by 2021,
40% by 2025, and 50% by
2030

M1: Carry out annual GHG emissions inventory by source, sector to
track progress toward meeting climate goals, and support Member
Agencies with their inventory
M2: Maintain (or license) GHG forecasting model to carry out
scenario analyses as well as assess potential impact of proposed
policies and programs
M3: Update sector-specific analyses on an approximately biennial
basis (e.g. Buildings Baseline Study, DER/electrification potential) to
inform the development and updates to strategies for achieving
decarbonization and resilience targets
M4: Develop and track relevant additional sector specific KPIs (e.g. #
of gas accounts, square footage of all-electric buildings, DER
deployment, etc. by municipality, sector, SEVI quartile, etc.)
M5: Share data and communicate progress toward our mission via
public-facing websites and dashboards
M1: Lead collaborative development, periodic updates, management
& reporting of decarbonization and resilience strategies and plans
o Decarbonization Strategy & Programs Roadmap
o Electric Vehicle Infrastructure Joint Action Plan
o Building Decarbonization Joint Action Plan
o Community Energy Resilience Roadmap
o Strategic Plan for Increased Programs Funding
M2: Lead and support local policy & programs, including mobility,
built environment, energy efficiency, grid integration, innovation,
and resilience programs. Periodically lead prioritization reviews of
program portfolio
M3: Lead development of proposal to Board in 2021 for how SVCE
will approach equity in our program’s portfolio
M4: Lead evaluation, measurement & verification activities and
impact reporting for programs and disseminate results widely
M5: Support programs-related legislative and regulatory
engagement by providing decarbonization, electrification and
resilience subject matter expertise

G8. Coordinate development
of decarbonization and
resilience strategy, lead
design of local policy and
programs, and support
program deployment.

SVCE Work Plan 2021-22
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SVCE 2021 – 2022 Workplan Goals Measures Portrait

G9: Use DAISY to enable datadriven decision-making across
the organization

SVCE Work Plan 2021-22

M6: Collaborate with Power Resources to analyze, develop and
deploy effective policies, tools, and frameworks to successfully
incorporate behind-the-meter activities into a fully integrated
approach to power resource planning and management
M1: Update and maintain DAISY as a centralized data hub to enable
streamlined analyses, reporting, and key applications
M2: Develop and maintain a suite of core reports (e.g. using
DataStudio) to visually track and communicate status of KPI and
progress toward meeting decarb-related goals
M3: Develop, coordinate, and implement an enterprise-wide training
plan for all employees to improve skills that will allow for more selfservice from DAISY and core reports.
M4: Seek out and integrate additional data sources to enhance datadriven insights
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D. ACCOUNT SERVICES, CUSTOMER & COMMUNITY, PROGRAM DEPLOYMENT
Core to SVCE’s mission is delivery of high-value clean energy services and programs for our customers,
who range from individual residents and small businesses to some of the world’s largest and most
innovative tech companies. By providing reliable and responsive carbon-free electricity service at
competitive rates, SVCE maintains a high customer participation rate and a strong financial foundation.
Access to carbon-free electricity has helped our communities take a major step in fighting climate
change, reducing local emissions by more than 20%. Yet supplying clean electricity is just the start.
To be the ‘provider of choice’ and meet longer-term community decarbonization goals, SVCE must
continue to provide competitive energy services, and innovative programs for electrification at scale in
transportation and the built environment. These must be well-tailored to the needs of our customers,
including those traditionally underserved or difficult to reach, and large commercial customers with
access to many other providers.
It is essential that SVCE engage our 270,000+ residential and commercial electricity customers in the
electrification journey and take the necessary next steps. To do so, SVCE must continue to inspire and
educate customers, and enable relevant action. This means expanding awareness and becoming a
trusted advisor for electrification and leveraging direct digital engagement with customers via the web,
email, and hosted online services. Supporting information and tools must be engaging, factual and easy
to understand and useful to a full range of SVCE stakeholders, including community leaders, local
elected officials, labor, and private sector partners.
Given the scale of the challenge, effective public communication will be critical. This includes regular
communications to key stakeholder groups, and more broadly, telling the essential ‘stories’ behind
electrification and decarbonization. To win hearts and minds, SVCE must work to illustrate the full range
of social, environmental, and economic benefits and consequences at stake. In addition, SVCE must
cultivate customer and stakeholder relationships in a leveraged way - using an array of channels that
bring value to all segments of the communities we serve. These channels include our member agencies,
and regular SVCE community stakeholder forums for transportation and building electrification.

Goals

Measures

G10: Empower customers with
the awareness, knowledge and
resources needed to make
effective clean energy choices

M1: Deploy building and transportation electrification awareness
advertising campaigns locally

G11: Engage a full range of
public, private, and non-profit
stakeholders to leverage our
decarbonization efforts

SVCE Work Plan 2021-22

M2: Enable customer education, engagement and action related to
electrification and decarbonization, via online tools, resources, and
promotions
M3: Provide awareness-building and education via local events,
sponsorships and support of educational grants
M1: Develop and expand relationships, education and engagement with
labor and the local contractor community
M2: Maintain and expand engagement with Member Agency Working
Group (MAWG), agency leadership and staff

7

Item 1c
Attachment 1

SVCE 2021 – 2022 Workplan Goals Measures Portrait
M3: Deliver communications and expand engagement with strategic
legislative and industry audiences
M4: Convene local transportation electrification stakeholder ecosystem
M5: Convene local building electrification stakeholder ecosystem
M6: Maintain and expand relationships, education, and engagement with
local business customer community
M7: Maintain and expand relationships with community groups,
including in underserved/hard-to-reach communities
G12: Enact competitive service
offerings and programs that
deliver measurable
environmental and economic
benefits

SVCE Work Plan 2021-22

M1: Maintain SVCE customer value proposition, participation rate, and
retail electric rates
M2: Develop customized power offerings for strategic C&I customers
M3: Support adoption of building and EV-related reach codes by SVCE
member agencies
M4: Support building electrification and expanded deployment of allelectric building technologies
M5: Support transportation electrification and expanded deployment of
EV charging infrastructure
M6: Support expanded energy resilience in the community and on the
grid
M7: Support simplification/streamlining of processes and requirements
related to electrification, e.g. permitting, interconnection
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E. FINANCE AND FISCAL RESPONSIBILITY
Maintaining a sound financial position requires the consistent implementation of disciplined fiscal
strategies and policies. SVCE is committed to managing its financial resources responsibly by setting
a high standard of transparency, accountability, efficiency, and strong stewardship. At SVCE, our
commitment to fiscal and operational excellence will ensure that all processes are clearly defined and
efficiently designed to achieve maximum productivity by aligning people, systems, and
policies. Adherence to sound fiscal policies and active risk management will help respond to
unexpected volatility, maintain a high credit rating and a healthy position in delivering customer value.

Goals

Measures

G13: Commit to maintaining a
strong financial position

M1: Present balanced budget that achieves cash reserve targets,
weighs tradeoffs between customer value proposition and
contribution to reserves, and maintains competitive rates
M2: Board presentation on 5-year financial forecast once a year
M3: Unqualified audit opinion
M4: Maintain investment grade credit rating from one of the 3 credit
rating agencies
M5: Capture savings through Prepay Transaction

G14: Avoid failures in
management of market risk,
credit risk, liquidity risk,
operational risks, and
enterprise risks

SVCE Work Plan 2021-22

M1: Develop appropriate metrics, tools, and training to empower
staff to effectively identify, avoid, and mitigate risks to SVCE
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F. REGULATORY & LEGISLATIVE
The regulatory and legislative processes wield critical influence over SVCE’s ability to serve our
customers and fulfill our core goals and mission. SVCE proactively promotes a stable, long-term
regulatory infrastructure that supports our vision to decarbonize and electrify the grid. SVCE will work to
align regulatory and legislative directives with SVCE’s mission, incentivize resources that decarbonize the
grid, and serve our customers’ needs within the evolving energy market.
SVCE will actively engage with the regulatory and legislative stakeholders to enhance our ability to
mitigate greenhouse gas emissions, protect the large investments made by SVCE on behalf of our
customers, minimize rate volatility, encourage regulatory certainty, and help build a policy framework
that supports innovation in an equitable and cost-effective manner. SVCE will promote policies that
encourage customers to adopt clean energy choices, transportation electrification, and transition to
future fit buildings. SVCE will leverage relationships and build coalitions with organizations with common
goals to amplify our message and influence policy. SVCE will use its unique ties to communities and the
power of its elected officials to support decarbonization on the state and local level.

Goals

Measures

G15: Advocate for policies
that protect CCA customer
investments and furthers
decarbonization, grid
reliability, affordability, and
social equity with federal and
state elected officials and
regulators.

M1: Actively advocate in resource planning proceedings (RA, IRP) at
the CPUC to ensure any regulations are aligned with SVCE
procurement
M2: Advocate at the CAISO to ensure procurement requirements are
aligned with SVCE priorities and coordinated with CPUC regulations

G16: Engage regulators,
legislators and local elected
officials in representing SVCE
priorities.
G17: Develop and enhance
internal processes related to
Supplier Diversity, Staffing
and Compliance
G18: Encourage the
development of regulations
that proactively support the
changing, evolving energy
market and facilitate grid
innovation

SVCE Work Plan 2021-22

M3: Successfully advocate for policies that help reduce PCIA volatility
and uphold customer indifference and don’t penalize CCA customers
for taking service from a CCA over another LSE
M4: Identify and advocate for federal funding that advance our
decarbonization, clean energy and equity goals
M5: Direct Access
M1: Meetings with all state and federal delegation at least once per
year
M2: Meet and greet with all five CPUC commissioners and Energy
Division leadership once per year
M3: Meet and greet with Governor's Office at least once per year
M1: Adopt agency-wide Diversity Equity and Inclusion (DEI)
Framework
M2: Develop an enterprise-wide compliance structure for SVCE

M1: Advocate for policies that give CCAs the opportunity to serve as
providers of last resort or, in the event of IOU departure from retail
generation service, sole providers of their territories
M2: Advocate for increased data access and an open access platform
in the CPUC Distributed Energy Resources (DER) proceeding
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G19: Drive SVCE's local policy
objectives by leveraging key
stakeholders

SVCE Work Plan 2021-22

M1: Develop and implement outreach plan for "doubling down on
decarb" building electrification and transportation electrification
activities including, but not limited to, reach codes
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G. DATA ANALYTICS, GOVERNANCE & INFORMATION TECHNOLOGY
SVCE is committed to addressing the challenges of delivering IT services in a dynamic environment with
new regulations and continuous advancements in science and technology. We take customer
information, privacy, and security seriously. Our systems and processes follow best practices and
industry standards. Performance metrics are in place to ensure resiliency and high system availability on
standard and mobile platforms, supporting staff wherever they work from. Regular upgrades to IT
resources ensure continued data security, efficient data access, and support the transition to a more
digital outreach and community engagement model. As the volume of data generated by the
organization’s activities expands, IT is focused on enabling greater analysis and utilization of the data
available, while ensuring its security and confidentiality.
We understand that data is key to achieving our mission. We develop and apply proper data governance
to establishes standards, policies, and processes to ensure effective data management throughout the
enterprise, to build and maintain availability, usability, consistency, integrity, and security of data.
Through data science, we advance key data-intensive business cases to inform programs and other
departments’ activities to achieve our common mission.
Goals

Measures

G20: Ensure SVCE’s
Information Technology
infrastructure is secure,
reliable, and disaster resilient
to provide 24/7/365 online
access

M1: Conduct annual IT audit and security assessment to evaluate
information security at both the policy and technology (software and
hardware) levels and implement all critical recommendations
M2: Develop comprehensive business continuity plan and update
annually to reflect changing business needs
M3: Avoid cybersecurity threats including all instances of unauthorized
system access and/or data loss through spoofing, phishing, and hacking

G21: Enable data-driven
decision-making across the
organization; automate,
integrate, and streamline
business processes to minimize
operational risk and move
organization toward industry
best practices from its startup
phase

M1: Identify and evaluate IT hardware and software improvements to
enhance collaboration (Admin)
M2: Develop a comprehensive assessment of SVCE business processes,
both technical and functional, to achieve efficiency and optimization and
minimize operational risks
M3: Empower organization-wide financial decision making with data,
systems, processes, and infrastructure

SVCE Work Plan 2021-22

12

Item 1d

SILICON VALLEY
CLEAN ENERGY
Staff Report – Item 1d
Item 1d:

Closing Report of the Ad Hoc Committee of the Board to Address Legislative and
Regulatory Responses to Industry Transition

From:

Girish Balachandran, CEO

Prepared by:

Melicia Charles, Director of Regulatory and Legislative Policy

Date:

10/13/2021

RECOMMENDATION
Staff recommends that the Board approve the closing report of the Ad Hoc Committee of the Board to Address
Legislative and Regulatory Responses to Industry Transition (“Ad Hoc Committee”).
BACKGROUND
The Ad Hoc Committee was convened at the January 2021 SVCE Board of Directors Meeting and expired on
September 30, 2021. The Closing Report contains documentation of the Ad Hoc Committee’s operations and
activities during its tenure and is the required final product of the Ad Hoc Committee upon its expiration.

ANALYSIS & DISCUSSION
The Closing Report provides documentation of the Ad Hoc Committee’s activities as well as an update on each
of the six policy areas defined as the scope of the Ad Hoc Committee upon its formation.
STRATEGIC PLAN
The activities of the Ad Hoc Committee including presentation of this Closing Report support Goal 15 of SVCE’s
Strategic Plan, “Engage regulators, legislators and local elected officials in developing policies that protect CCA
customer investments and furthers decarbonization, grid reliability, affordability, and social equity”.

ALTERNATIVE
If the Board wishes to see any changes to the Closing Report, SVCE can update the Closing Report and place
it on the agenda for the November 2021 Board of Directors meeting.

FISCAL IMPACT
None

ATTACHMENTS
1. Closing Report of the Ad Hoc Committee of the Board to Address Legislative and Regulatory Responses
to Industry Transition
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Closing Report of the
Ad Hoc Committee of the Board
to Address Legislative and Regulatory Responses to Industry Transition
I.
Committee Operations
Formation
Formation of the Ad Hoc Committee of the Board to Address Legislative and Regulatory Responses to
Industry Transition (“Ad Hoc Committee”) was authorized by the SVCE Board of Directors at its
December 2020 meeting with the following six areas in scope:
➢
➢
➢
➢
➢
➢

Expansion of Direct Access
Reliability Planning and Procurement
Transparency and Accountability in Ratemaking
Public Safety Power Shutoffs and Wildfire Prevention and Cost Recovery
Affordability and Equity
Fuel Switching and Electrification

Members of the Ad Hoc Committee were selected at the March 2021 Board of Directors Meeting.
Membership consisted of: Ad Hoc Committee Chair Rob Rennie; Chair of the Board Margaret Abe-Koga;
Director Javed Ellahie; Director Yvonne Martínez Beltrán; Director Gustav Larsson and Director Zach
Hilton.
Committee Activities
The Ad Hoc Committee held its inaugural meeting on April 1, 2021. The agenda for the meeting
consisted of a review of the Ad Hoc Committee scoping areas, an overview of the 2021 legislative
process from SVCE’s lobbying team in Sacramento, and discussion of the following bills: SB 67 and 68
(Becker); SB 612 (Portantino); SB 30, 31 and 32 (Cortese); as well as other priority bills. Director Rennie
was elected as Chair for the Ad Hoc Committee.
On June 3, 2021, the Ad Hoc Committee held its second meeting. The agenda for the meeting included a
discussion the Beyond Gasoline Initiative. The Beyond Gasoline Initiative, a collaboration between Joint
Venture Silicon Valley and Coltura, sets a target to reduce gasoline consumption by 50 percent by 2030
in Santa Clara County. The Ad Hoc Committee unanimously voted in favor to recommend to the SVCE
Board that it adopt a resolution endorsing the Beyond Gasoline Initiative. SVCE staff provided updates
on the following: SB 612; Governor Newsom’s proposed budgets for clean energy and utility debt;
proposed clean energy investments in President Biden’s American Rescue Plan; the status of the “Brown
Act” bills, AB 339 (Lee) and AB 361 (Rivas), which provide direction on remote meetings due to the
ongoing pandemic. The Ad Hoc Committee also voted in favor of supporting two bills by Senator Becker
related to distributed energy resources and clean cars (SB 345 and SB 771).
The Ad Hoc Committee held its third and final meeting on August 16, 2021. Staff provided an update on
the upcoming “Reach Codes 2.0” effort and solicited feedback from Ad Hoc Committee members on
lessons learned from the first Reach Codes effort. Staff also provided updates on the status of SB 612,
the state budget clean energy investments and COVID utility support, the federal infrastructure package,
as well as updates on key bills of interest. Finally, staff solicited feedback from the Ad Hoc Committee
on priorities to be included in SVCE’s 2022 Policy Platform.
II.

Legislative Updates
1
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This year, SVCE took positions and watched a number of bills which address issues that fall within the six
Scoping Areas, three of which were signed by the Governor in September. In the wake of its sunset
date, the Ad Hoc Committee provides the following updates to the Board on the status of the bills in the
table below.
Table 1: SVCE Bill Positions
Bill
Number

SB 68

AB 339

AB 361

Bill Author Bill Summary

Becker

Lee

Rivas

SB 612

Portantino

SB 99

Dodd

SB 771

Becker

SVCE Position

Establishes the following new requirements for the
CEC to encourage building electrification. Requires
the CEC to develop a guide for building electrification
and set aside funding for building electrification
projects within its EPIC R&D Program. Costs of
Support
implementing this bill would be covered by all
ratepayers
Requires City and Counties with more than 250,000 in
population to allow the public to participate in meetings
Watch
via teleconferencing.
Allows local agencies to use teleconferencing without
complying with Brown Act restrictions if the
meetings are happening during a local emergency.

Watch

Adopts the PCIA Working Group 3 report that was
submitted to the CPUC by CalCCA, SCE and
Commercial Energy. Specifically, the bill will allow
CCAs to access their proportionate share of the
Support
benefits of IOU legacy contracts that they are paying
for in the PCIA and directs the CPUC to establish a
market price benchmark for greenhouse gas-free
(GHG-free) energy.
Requires the Energy Commission to develop and
implement a grant program for local governments to
develop community energy resilience plans and
expedite permit review for Distributed Energy
Support
Resources.
Would provide a state sales tax exemption for vehicles
Support
purchased through the California Clean Cars 4 All
Program.

Bill Status

Enrolled

Enrolled

Enrolled

Two-year bill

Two-year bill
Two-year bill

Directs the CEC to identify and implement building
decarbonization programs.

Support
SB 31

SB 30

SB 345

Two-year bill

Cortese
Cortese

Becker

Prohibits design and construction of state facilities
connected to natural gas after Jan 1, 2022. Also
requires a plan to make all state facilities carbon
neutral by 2035.
Directs the CPUC to start a process by January 1,
2023, to establish common definitions, values, and
methodologies of nonenergy benefits. Nonenergy
benefits include lower energy costs, increased
property values, improved public health, etc.
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Table 1: SVCE Bill Positions

SB 67

AB 1088

AB 987

SB 32

AB 427

SB 617

AB 64
AB 1139

Becker

Establishes the following new annual procurement
requirements for clean energy (renewables and other
zero- carbon sources): (1) 85% clean energy in 2030:
Support with
(2) 90% clean energy in 2035; (3) A path to 100%
Amendments
clean energy in 2045.

Watch

Mayes

Establishes the California Procurement Authority as a
central procurement entity to serve as the default
Provider Of Last Resort (POLR) in certain situations.

Watch

Low

Imposes a $250 penalty on the utility and requires
the utility to regularly maintain a list of “medical
baseline” customers and provide backup generation
for those consumers.

Requires cities and counties to update their general
plans to account for how they will decarbonize their
building stock.
Requires the CPUC to establish a capacity valuation
methodology for customer-sited energy storage and
Bauer-Kahn
hybrid resources for the 2023 Resource Adequacy
year.
Requires online permitting for residential solar or solar
Wiener
+ storage in systems smaller than 38.4 kilowatts.
Requires CPUC, CEC, and ARB to develop a strategy
on how to achieve SB 100 goals (renewable and
carbon-free resources supply 100% of retail sales and
100% of energy procured for state agencies by 2045)
Quirk
in a cost-effective manner.
Requires the CPUC to adopt a replacement NEM tariff
Gonzalez
by 2023, if it fails to adopt a new tariff in the current
and Carrillo
NEM proceeding by Feb 2022.
Cortese

3

Two-year bill
Two-year bill

Two-year bill

Watch

Two-year bill

Watch

Two-year bill

Watch

Two-year bill

Watch

Two-year bill

Watch

Two-year bill

Item 1e

SILICON VALLEY
CLEAN ENERGY
Staff Report – Item 1e
Item 1e:

Executive Committee Report

To:

Silicon Valley Clean Energy Board of Directors

Prepared by:

Liz Gibbons, Chair of the Executive Committee

Date:

10/13/2021

No report as the Executive Committee has not met since August 27, 2021.
The next meeting of the Executive Committee will be October 22, 2021; materials will be posted no later
than 72 hours in advance of the meeting.
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Item 1f:

Finance and Administration Committee Report

To:

Silicon Valley Clean Energy Board of Directors

Prepared by:

Rob Rennie, Chair of the Finance and Administration Committee
Bryan Mekechuk, Vice Chair of the Finance and Administration Committee

Date:

10/13/2021

No report as the Finance and Administration Committee has not met since August 2, 2021.
The next meeting of the Finance and Administration Committee will be December 16, 2021; materials
will be posted no later than 72 hours in advance of the meeting.
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Item 1g:

Audit Committee Report

To:

Silicon Valley Clean Energy Board of Directors

Prepared by:

Bryan Mekechuk, Chair of the Audit Committee

Date:

10/13/2021

No report as the Audit Committee has not met since August 18, 2021.
The next meeting of the Audit Committee will be for a yet to be determined date in early 2022; materials will
be posted no later than 72 hours in advance of the meeting.
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Item 1h:

Decarbonization Programs Update

From:

Girish Balachandran, CEO

Prepared
by:

Justin Zagunis, Manager of Decarbonization and Grid Innovation Programs
Colleen McCamy, Marketing Specialist

Date:

10/13/2021

RECOMMENDATION
Staff recommends the Board accept the Q3 2021 Update of the Decarbonization Strategy & Programs Roadmap.
BACKGROUND
To achieve its mission to reduce dependence on fossil fuels by providing carbon-free, affordable and reliable
electricity and innovative programs for the community, SVCE established a decarbonization strategy and
programs roadmap (abbv. “Roadmap”). In December 2018, the Board approved the Roadmap, and since that
time, staff have been working on implementation.
ANALYSIS & DISCUSSION
Attachment 1 is the most recent quarterly update, covering July through September of 2021. The quarterly
update includes bulleted highlights and a table with a summary of updates and next steps for each initiative.
STRATEGIC PLAN
This item supports SVCE’s 2020-2021 Strategic Plan Goal 9 to “coordinate development of decarbonization
strategy, lead design of local policy and programs, and support program deployment,” and supports achieving
energy and transportation GHG reductions of 30% from the 2015 baseline by 2021, 40% by 2025, and 50% by
2030.
FISCAL IMPACT
Accepting the Q3 2021 Update of the Decarbonization Strategy & Programs Roadmap has no fiscal impact.
ATTACHMENTS
1. Decarbonization Strategy & Programs Roadmap – Q3 2021 Update
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Decarbonization Strategy & Programs Roadmap
Q3 2021 Update
October 13, 2021 BOD Meeting
Highlights:
•

200 Heat Pump Water Heaters Installed with Rebate Program: On average half of a home’s fossil fuel emissions come
from natural gas-powered water heaters. Switching to an all-electric heat pump water heater (HPWH) is an impactful action
that residents can take to help fight climate change. With the FutureFit HPWH rebate program, SVCE has partially funded the
installation of more than 200 HPWHs. Phase 1 of the program offered $3,500 for switching from a gas to electric water
heater and Phase 2 offers a $2,000 rebate. Both phases include additional rebates for income-qualified customers and
customers who need a panel upgrade. In addition, the program engaged with over 60 local contractors.

•

Outthink Innovation Pilot Concluded: SVCE has concluded the City Chrysalis pilot that was conducted in the City of
Gilroy. The program partner, Outthink, provided electric bikes to four income-qualified residents, and outfitted each
participant with a Fitbit. The project focused on reducing local emissions from vehicles by increasing use and accessibility to
safe alternative transportation, monitor usage and health impacts, improve bike usability and safety for participants and the
community, and partner with a member agency. With Outthink’s preliminary assessment, participants collectively biked over
3,700 miles and showed positive health metric improvements. The community also gained bike racks at a local grocery store
and new bike line on a popular street. A third-party analysis will be conducted to assess the outcomes of the pilot.

•

2021 Innovation Impact Report Features $1.1 Million in Cleantech Pilots: In August, SVCE published the Innovation
Impact Report which highlights key achievements of the 13 Innovation Onramp pilots SVCE funded in the past three years.
Pilot projects range from increasing renter access to EV charging stations to streamlining clean energy projects by allowing
customers to provide authorized access to their standardized energy data to third-party installers. Through the Innovation
onramp program SVCE has received over 100 applications and worked with 13 innovation partners. To date, 2,400 SVCE
customers have benefitted from the technologies that have been deployed through these innovation projects. The report
features information on the successes and lessons learned throughout the pilot programs.

•

FutureFit Fundamentals Training Enrollment Open for Local Contractors: FutureFit Fundamentals, the online course
providing a robust update of current all-electric building practices, is now open for qualified contractors, apprentices, and
journeypersons to enroll. Participants will learn about all-electric HVAC, heat pump water heating, all-electric home
appliances and home solar+battery storage within the course and will receive a $500 stipend upon course completion.
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Built Environment

Power Supply

Sector

Program
C&I Clean Power Offerings
Develop, market and sell additional
SVCE power offerings to address
large C&I customers seeking to buy
clean power at competitive rates

Q3 2021 Activities
• Executed Letter of Intent with large
commercial customer for custom carbon
free supply arrangement
• Developed supply portfolio options for
‘GreenPrime 24x7’ carbon-free offering
• Executed letter of intent to proceed for
GreenPrime Direct

Reach Codes
Provide model energy code
supportive of all-electric design
and EV infrastructure to member
agencies along with consultant
support

•
•

All-Electric Showcase Grants
Provide incentives for all-electric
buildings and share case studies
about them and the professionals
involved in their design

•

FutureFit Heat Pump Water
Heaters
Provide incentives for electric heat
pump water heaters and service
panel upgrades to residents using
natural gas currently

•

•
•

•

Q4 2021 Outlook
• Perform EcoInvest analysis for pilot
customer with new SVCE net revenue
model and, if financially viable, execute
contract
• Continue detailed design work for
GreenPrime 24/7 carbon-free offering, and
execute contract
• Continue detailed design work for
GreenPrime Direct offering and pilot terms

11 cities have passed Reach Codes
Technical support platform served 35
customers to date
Three dedicated contractor trainings
delivered
Ongoing talks with additional 2 jurisdictions
leaning toward adoption

•
•

Previously finalized the Building Decarb
Joint Action Plan, which did not identify
incentives at the time of new construction
as a priority for accelerating building
decarbonization. Therefore, this program is
closed.
Phase 2 (approved by Board in 2020)
launched July 2020 and currently has 209
reservations processed, 102 project
completions
Combined 204 HPWHs installed to date

•

N/A

•
•

Phase 2 – continue to promote program
Begin with early phases of planning a
phase 3 (part of FF homes and buildings)
using learnings from phase 1.0 EM&V and
2.0 progress

•

Ongoing technical support
Assist the two remaining member agencies
as desired
Shift focus toward new code cycle and
begin the detailed design work for Reach
Codes 2.0
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Streamlining Community-Wide
Electrification
Benchmark and streamline
member agency’s permitting and
inspection processes to identify
barriers and opportunities to
electrification

•
•

Phase 1 completed
Phase 2 to begin in FY22

•

Work to begin in FY22

Building Decarb Joint Action Plan
Develop a joint action plan with
member agencies to prioritize
strategies and programs to
advance building decarbonization
Resilience at Community Facilities
Increase the individual and
collective capacity of SVCE and our
member agencies to reduce
adverse impacts of power outages.

•

(COMPLETED)

•

(COMPLETED)

•

Combined the previously approved Critical
Community Facilities program with the
newly approved and now launched
Community Resilience program
1 additional capex grant approved (County
of Santa Clara)
Draft resilience framework complete
Decision support tool beta version
complete

•

Execute member agency capital project
grant agreements on a rolling basis.
Launch technical assistance activities
Finalize resilience framework
Conduct outreach

Completed ‘alpha test’ with selected
contractors and other participants
Launched program which includes $500
stipend and installation incentive
Published press release
Conducted outreach to target contractors
in our service territory as a part of ‘Wave 1’
Launched installation incentive for
contractors that complete the program

•
•

Assess flow of applications, registration,
and participation from contractors
Engage industry groups and stakeholders in
preparation for the larger launch ‘Wave 2’
outreach

EM&V finalized with ADM

•

Program Complete

•
•
•

FutureFit Fundamentals
Provide financial relief to
contractors by expanding their
knowledge of electrification
technologies

•
•
•
•
•

CRCR Bill Relief
Provide immediate bill relief to
residential CARE/FERA customers,
and to qualifying small business
customers

•

•
•
•
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Mobility

FutureFit Homes & Buildings
Provide comprehensive assistance
to SVCE customers in navigating
and accessing the many existing
and forthcoming, non-SVCE led
energy programs providing
financial assistance for building
decarbonization and energy
efficiency.
Regional Coordination
SVCE will initiate regular regional
stakeholder convenings to
coordinate program alignment
across building decarbonization
workstreams.
Accessible Financing
Assess feasibility of financing
mechanisms to unlock equitable
financing for energy efficiency and
electrification across the region,
particularly for low-income
communities.

•

Local Policy to Decarbonize
Existing Buildings
Assess and support potential policy
levers Member Agencies can
explore to mitigate emissions from
existing buildings.
Feasibility Assessment for Natural
Gas Phase Out By 2045
Carry out a feasibility assessment
to identify technical, legal and
economic barriers and
opportunities for phasing out
natural gas service by 2045, in the
SVCE service territory.
EV Infrastructure Strategy & Plan
Develop a near- to mid-term
strategy for EV infrastructure and a
set of program implementation
plans

Hosted several meetings to update SVCE
staff on FFHB program design and plan next
steps

•

•
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Develop incentive roadmap based on
external funding (SGIP, TECH, etc.) and
SVCE service territory needs by customer
segments
Begin scoping RFP for first phase of
program implementation

•

No activities in Q3

•

Coordination & design efforts to ramp up

•

Continued to attend meetings hosted by
Technology and Equipment for Clean
Heating (TECH) program and Building
Decarb Coalition (BDC) planning for fall
efforts to develop on-bill tariffed financing
pilots and CPUC Clean Energy Finance
program proposal

•
•

Joining TECH and BDC meetings planning
for on-bill tariffed programs
Providing support to BDC (in terms of
program design feedback & materials
review) in coordination with other CCAs

•

Work to begin in FY22

•

Work to begin in FY22

•

Work to begin in FY22

•

Work to begin in FY22

•

(COMPLETED)

•

(COMPLETED)
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California Electric Vehicle
Infrastructure Project (CALeVIP)
Work with California Energy
Commission to launch a regional
CALeVIP project

•

Completed nearly all application review
with program administrator
Informed majority of year 1 funding
recipients
Completed internal summary statistics

•

Priority Zone DCFC
Competitive application to receive
an additional incentive (on top of
CALeVIP) for DCFC in “priority
zones” that support nearby SVCEdesignated multifamily housing
clusters
MUD Technical Assistance
Technical assistance and help
applying for pertinent CALeVIP
rebates for charging at multifamily
housing properties

•

Continued to track CALeVIP progress and
impact on selected projects

•

Prepare to open a new solicitation round
for DCFC with updated rules and process

•

Expanded target list to include ~300 new
properties to contact beginning in October
Slowed outreach through the summer due
to changing economic conditions that
seemed to be reducing participation

•
•

Conduct on-going outreach – 2nd round of
targeted sites
Continue to develop site assessments

S/M Workplace Charging Rebates
Technical assistance and help
applying for pertinent CALeVIP
rebates for charging at small and
medium workplace properties

•

Due to synergies in program efforts,
previously decided to merge with MO4:
MUD Technical Assistance

•

Merged with MO4, above

Fleet Electrification Grants
Competitive application for SVCE’s
fleet electrification planning
support and funding for site
upgrades. Targeting a broad set of
fleet types, to create widely
applicable fleet electrification
planning templates

•
•

No further development work
Tracked other programs also supporting
fleets

•

Work on finalizing planned approach

•
•

•

•
•

Share some summary data publicly and
inform likely year 2 and 3 recipients
Track progress of projects
Release year 2 funding in December
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Energy Efficiency &
Grid Integration

Silicon Valley Transportation
Electrification Clearinghouse
(SVTEC)
Regional group of key stakeholders
focused on information sharing,
solving critical issues and attracting
external funding to the SVCE
community in support of EV
infrastructure deployment.

•

Regional Recognition
Recurring recognition for best
practices in EV infrastructure
deployment, and support for local
organizations in taking next steps.
Virtual Power Plant
Support “virtual power plants”
made up of cloud-based
aggregations of customer-sited
resources to support grid
integration and monetize value
from connected, controllable loads

Held September meeting with DOE Loans
Program Office, facilitated discussion on EV
reach codes
Interviewed member agencies on funding
goals
Continue to hold meetings with EVSE
companies to develop permitting and
interconnection initiatives

•
•

Continue to hold quarterly meetings
Further develop and continue to execute
regional initiatives aimed at reducing soft
costs of EVI deployment

•

Low interest and participation level in
second round, despite strong outreach

•

Plan to pause award portion of program
and instead focus on a simpler approach to
collect case studies

•

By way of background, SVCE joined EBCE,
PCE and Silicon Valley Power in the joint
issuance of an RFP for resource adequacy
from behind-the-meter solar and storage
systems in Q4 2019. Staff executed a
contract with Sunrun in Q3 2020. Provided
marketing support and had project
management discussion this quarter.
Began promoting the state’s Emergency
Load Reduction Program (ELRP) to our C&I
customers.
Scaled up GridShift: EV Charging program to
manage EV charging behavior through a
customer-facing app – now at >200
participants
Implemented paid digital advertising
campaign focused on energy resiliency
Continue to run the search ad campaign for
heat pump water heaters, smart
thermostats, electric dryers, induction
cooktops, heat pump HVAC
Continuted to run the promotion on
efficient, electric products to increase
home resiliency

•

Continue Sunrun program support, and
track program participation and installs
Promote ELRP further, in partnership with
PG&E
Promote GridShift: EV Charging, support
expansion of eligible vehicles

•
•

•

Education & Outreach

•

Customer Resource Center (eHub)
Develop online customer resource
center to enable engagement,
education and action related to
clean electricity, EVs and home
electrification.
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•
•

•

•
•

•
•

•

Continue tracking engagement metrics
56,382 Unique eHub Engagements since
launching in September 2020 to September
2021
Metrics July. 1 - September. 26:
o 3,359 unique visits to the SVCE
eHub webpages
o 1,793 unique visits to the EV
Assistant tool
6

o

Innovation

•

o

Products include air purifiers,
portable power stations and
evaporative coolers
Delivered email campaigns focused on:
o Preparing for heatwaves &
potential power emergencies with
the Appliances Assistant
promotion
o Increase home resilience with
solar+battery storage and
promoting the Solar+Battery
Assistant online resource
o Drive Electric Week EV Assistant
campaign promoting including the
translated webpages

o
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1,399 unique visits to the
Solar+Battery Assistant tool
7,460 unique visits to the
Appliances Assistant tool

Note: Engagements are driven largely by
marketing campaigns delivered within the
quarter. Distribution of metrics will vary.

Community Engagement Grants
Partner with local organizations in
hard-to-reach customer segments
to promote SVCE offerings and
programs

•

Future launch date TBD; on-hold due to
COVID-19

•

Explore possibility of reviving program as
part of the programs equity framework
development

Innovation Partners
Engage with key strategic partners
to participate in the local
innovation ecosystem and provide
a voice for SVCE customers and the
decarb mission

•

No activities for Q3

•

No planned activities for Q4

IN2: Innovation Onramp
Provide small grants to support
innovation through pilot projects
with external partners

•

Issued first Innovation Impact Report,
highlighting achievements and impacts
across our innovation activities
Completed negotiations for fourth cohort
and launched two new pilots
Ongoing management of pilots

•

Team decided not to host fifth call for
applications (fall 2021) based on staff
resource constraints to focus on ongoing
management of existing pilots

•
•
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California Community Power Report

To:

Silicon Valley Clean Energy Board of Directors

From:

Girish Balachandran, CEO

Date:

10/13/2021

Per direction from the SVCE Board on December 9, 2020 for the CEO to provide a report of the ongoing activities
of California Community Power (CC Power) after each of its meetings, this is to report CC Power held its board
meeting on Wednesday, August 18, 2021.
Attached is a summary report from Interim General Manager Timothy Haines; materials from this meeting can
be found here on the CC Power website: CC Power Meeting, 9/15/21
The next meeting of the board will be October 20, 2021 at 1:00 p.m.; meeting materials can be found on the
CC Power website: https://cacommunitypower.org/meetings/
ATTACHMENT:
CA Community Power Board Meeting Summary from Interim General Manager Timothy Haines, September 2021
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California Community Power
70 Garden Court, Suite 300, Monterey, CA 93940 | cacommunitypower.org

TO: CC Power Board of Directors
DATE: 9/15/21
FROM: Tim Haines – Interim General Manager
SUBJECT: Report on CC Power Board of Directors Meeting – 9/15/21
The CC Power Board of Directors held its normally scheduled meeting on Wednesday,
9/15/21, via Zoom. Details on the Board packet, presentation materials, and public
comment letters can be found under the Meetings tab at the CC Power website:
https://cacommunitypower.org
Highlights of the meeting included the following:
•

Matters subsequent to posting the Agenda. Chair Balachandran announced that
subsequent to the posting of the Board package, CC Power had received a letter
seeking a delay in consideration of power procurement policy that was Item 6B on
the agenda. Without agreement on the item, the Chair sought a motion to remove
the item from the agenda. The Board voted to remove the agenda item and asked the
Board policy ad hoc committee to take the matter up. Board Member Hale asked
that the item be heard no later than the October 20 Board meeting for CPSF to
maintain support for the Long Duration Storage project.

•

Public Comment. Ten members of the public spoke during the comment period.
Alex Landsberg, Research and Advocacy Director for Fan Francisco Construction
Industry stated that his association will support the Long Duration Storage project
without the need of CC Power adopting a broader policy. The other members of the
public supported the delay of the policy vote. Reasons given included transparency,
equity, public involvement, inclusion Unbundled Renewable Energy Credits, support
of labor, and general support of the public comment letter submitted on behalf of
IBEW Locals 6, 413, 595 and 617. The Chairman thanked the public for their comments.

•

Consent Calendar - The Board unanimously approved the following items:
o Minutes of the 8/18/18/21 Regular Board Meeting

•

Board Chair’s and General Manager’s Report. Report and Information Update on
LDS Project Approval Process – Board Chair Balachandran informed the Board that
CC Power is developing material and a process to facilitate the review and approval
process CC Power Board and Project Participating Board. LDS ad hoc committee
members Lori Mitchell and Mitch Sears had met with the Chair, GM and GC and
provided input to the presentation material. The Chair further informed the Board
that two projects are entering the final phase on contracting. The two projects are
located in California and require project labor agreements. The review and approval

A Joint Powers Agency whose members are:
Central Coast Community Energy | CleanPowerSF | East Bay Community Energy | MCE | Peninsula Clean Energy |
Redwood Coast Energy Authority | San José Clean Energy | Silicon Valley Clean Energy | Sonoma Clean Power |
Valley Clean Energy
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process will commence in early October. The Chair invited General Counsel Braun to
speak.
Mr. Braun presented the “Outline of Notice and Approval Process CC Power LDS
Project” slides. He described the process to be a living document that will evolve. It
will incorporate Board feedback as well as that of the LDS project oversight
committee and member agency general counsel. The review and approval process
will be conducted in compliance with the CC Power Joint Powers Agreement which
requires a 60-day review and approval process. The General Counsel explained the
package of contracts is between CC Power and Sellers, guarantees between
participating members and sellers, and agreements between CC Power and
participating members. The presentation material also describes the process
utilized for the RFO solicitation, evaluation and negotiations; the information that
will be provided to the CC Power and Participating Member Boards; and the
projected schedule. Mr. Braun estimates that the process will begin at the October 5,
2021 special Board meeting. There is likely no Board action at the meeting as this
will initiate the 60-day review and approval process. Mr. Braun confirmed that the
contracts are expected to be final in early October.
In response to Board Member Syphers’ question, the General Counsel stated that the
current expectation is all Board members will be given the right to vote on
approving the contracts. However, the CC Power contract with the Seller will not be
effective until each participating member executes their contracts with CC Power.
Mr. Braun also explained this process contemplates the contracts going forward
even if a member elects to not participate.
In response to Board Member Pepper, Mr. Braun explained that it is expected that
individual Participating Member approval processes will differ and that is important
to continue engagement with the POC and Member general counsel early.
Board member Hale pointed out that the process differences may also include
information that is made public. Mr. Braun confirmed it is the intend to withhold
information that is ‘commercially sensitive,’ but we also need to understand what
that means for all Members.
•

Consider and Possibly Approve resolution 21-09-09 Approval of Competitive
Rates, Labor, Environmental and Environmental Justice Policy – Pulled from
Agenda.

•

Consider and Possibly Approve Resolution 21-09-10: Approval of California
Community Power 2021 Request for Offers for Firm Clean Energy Resources –
Jeanne Sole, Deputy Director of Power Resources, San Jose Clean Energy, presented
the Member staff recommendation that the Board delegate authority to the General
Manager to issue a CC Power 2021 Request for Offers for Firm Clean Energy
Resources. The request further delegates authority to short-list respondents and the
creation of a Project Oversight Committee consistent with CC Power’s project
approval process.
2
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Ms. Sole explained that the CPUC mandates that all CC Power members acquire
about 200 MW of firm clean resources. Member staff has requested that CC Power
issue the RFO to procure this resource. Pursuant to the Project Development
Process, Member staff have developed the RFO and are prepared to issue, evaluate
responses, and short-list respondents relying on ‘sweat equity’ and contributing
consulting time and expertise.
Ms. Sole provided the timeline which projects the RFO will be issued in Mid-October
and contracts entered in July. The presentations described the ‘lessons learned’
from the LDS contracting effort. This is expected to save time and money.
Board Member Pepper confirmed with General Counsel and General Manager that
the LDS Enhanced Conditions policy will apply to this RFP. The General Manager
stated that the Board will be asked to approve the budget for the project as part of
the 2022 CC Power budget process which will begin in October.
•

Discussion of Any Individual Member Items – not recorded in these notes.
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Adopt Resolution Authorizing Public Meetings to Continue to Be Held Via
Teleconferencing Pursuant to Government Code Section 54953(e) and Making
Findings

From:

Greg Stepanicich, General Counsel

Prepared
by:

Greg Stepanicich, General Counsel

Date:

10/13/2021

RECOMMENDATION
General Counsel recommends that the Board adopt the attached Resolution 2021-23 authorizing public
meetings to continue to be held via teleconferencing pursuant to Government Code Section 54953(e) and
making findings
COMMITTEE RECOMMENDATION
There is no Committee recommendation.
BACKGROUND
Pursuant to Government Code Section 54953(b)(3) legislative bodies may meet by “teleconference” only if the
agenda lists each location a member remotely accesses a meeting from, the agenda is posted at all remote
locations, and the public may access any of the remote locations. Additionally, a quorum of the legislative body
must be within the legislative body’s jurisdiction.
Due to the COVID-19 pandemic, the Governor issued Executive Order N-29-20, suspending certain sections of
the Brown Act. Pursuant to the Executive Order, legislative bodies no longer needed to list the location of each
remote attendee, post agendas at each remote location, or allow the public to access each location. Further, a
quorum of the legislative body does not need to be within the legislative body’s jurisdiction. After several
extensions, Executive Order N-29-20 expired on September 30, 2021.
On September 16, 2021 Governor Newsom signed AB 361, new legislation that amends the Brown Act to allow
local agencies to meet remotely during Governor declared emergencies under certain conditions. AB 361 took
effect immediately as an urgency measure, but the Governor subsequently suspended application of the
legislation ̶ with limited exceptions ̶ until October 1, 2021. The provisions of AB 361 relevant to local agencies
are codified at Government Code Section 54953(e).
AB 361 authorizes local agencies to continue meeting remotely without following the Brown Act’s standard
teleconferencing provisions if the meeting is held during a state of emergency proclaimed by the Governor and
either of the following applies: (1) state or local officials have imposed or recommended measures to promote
social distancing; or (2) the agency has already determined or is determining whether, as a result of the
emergency, meeting in person would present imminent risks to the health or safety of attendees.
Additionally, within thirty days after the first teleconferenced meeting held under AB 361, in order to continue
meeting by teleconference, the local agency’s legislative body must find that it has reconsidered the
circumstances of the state of emergency and that either: (1) The state of emergency continues to directly impact
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the ability of the members to meet safely in person; or (2) State or local officials continue to impose or
recommend measures to promote social distancing.
The legislative body must make the required findings every 30 days, until the end of the state of emergency or
recommended or required social distancing.
AB 361 also requires legislative bodies to make remote public meetings accessible telephonically or otherwise
electronically to all members of the public seeking to observe and to address the local legislative body, and to
make reasonable efforts to adhere as closely as reasonably possible to the provisions of the Brown Act. AB 361
adds new procedures and clarifies the requirements for conducting remote meetings. A legislative body that
meets remotely must allow members of the public to access the meeting via a call-in option or an internetbased service option, and the agenda for the remote meeting must provide an opportunity for members of the
public to directly address the body in real time. SVCE has followed these requirements since it first began remote
meetings at the beginning of the pandemic.
Due to the rise in COVID-19 cases caused by the Delta Variant, on September 21, 2021, the Santa Clara County
Health Officer issued a recommendation that public bodies meet remotely due to the increased protection
provided by social distancing. The Health Officer cited “unique characteristics” of government meetings that
lead to increased risk of transmission, including the gathering of people from across communities, the need for
everybody to participate (including those who are immunocompromised or unvaccinated), and difficulty ensuring
compliance with vaccination and safety recommendations.

STRATEGIC PLAN
SVCE’s Board-adopted Strategic Plan identifies engaging the public as a goal of SVCE and remote meetings
will better engage the public as long as COVID-19 is a threat to public health.

FISCAL IMPACT
Continuing to conduct remote public Board of Directors and Standing Committee meetings will not increase
the cost of meetings.

ANALYSIS & DISCUSSION
Pursuant to AB 361, remote meetings can continue provide consistent with the requirements of the new statute
provided that either: (1) state or local officials have imposed or recommended measures to promote social
distancing; or (2) the agency has already determined or is determining whether, as a result of the emergency,
meeting in person would present imminent risks to the health or safety of attendees.
The attached Resolution includes findings based on the County Health Officer’s September 21, 2021
recommendation of measures to promote social distancing. The resolution applies to both the Board of Directors
and its Committees.
Further, within 30 days after its first teleconferenced meeting under AB 361, the Board must make additional
findings to continue meeting via teleconferencing. The Board must find that it has reconsidered the
circumstances of the state of emergency and that either: (1) The state of emergency continues to directly impact
the ability of the members to meet safely in person; or (2) State or local officials continue to impose or
recommend measures to promote social distancing.
Therefore, the attached Resolution includes findings that the Board has reconsidered the circumstances of the
state of emergency caused by COVID-19 and that the County Health Officer continues to recommend
measures to promote social distancing.
Staff will continue to monitor the situation and will return to the Board every 30 days or as needed with
additional recommendations related to the conduct of public meetings.
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ATTACHMENTS
1. Resolution 2021-23 Authorizing Public Meetings to Continue to Be Held Via Teleconferencing Pursuant to
Government Code Section 54953(e) and Making Findings
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SILICON VALLEY CLEAN ENERGY AUTHORITY
RESOLUTION NO. 2021-23

A RESOLUTION OF THE BOARD OF DIRECTORS OF THE SILICON
VALLEY CLEAN ENERGY AUTHORITY AUTHORIZING PUBLIC
MEETINGS TO BE HELD VIA TELECONFERENCING PURSUANT
TO GOVERNMENT CODE SECTION 54953(e) AND MAKING
FINDINGS
WHEREAS, the Silicon Valley Clean Energy Authority (“Authority”) was formed
on March 31, 2016 pursuant to a Joint Powers Agreement to study, promote, develop,
conduct, operate, and manage energy programs in Santa Clara County; and
WHEREAS, the Board of Directors (“the Board”) of Silicon Valley Clean Energy
(“SVCE”) is committed to public access and participation in its meetings while balancing
the need to conduct public meetings in a manner that reduces the likelihood of exposure
to COVID-19; and
WHEREAS, all meetings of the Board of Directors and the other legislative
bodies of SVCE are open and public, as required by the Ralph M. Brown Act (Cal. Gov.
Code 54950 – 54963), so that any member of the public may attend, participate, and
watch the Board and other legislative bodies conduct their business; and
WHEREAS, pursuant to Assembly Bill 361 legislative bodies of local agencies
may hold public meetings via teleconferencing pursuant to Government Code Section
54953(e), without complying with the requirements of Government Code Section
54953(b)(3), if the legislative body complies with certain enumerated requirements in
any of the following circumstances:
1. The legislative body holds a meeting during a proclaimed state of emergency,
and state or local officials have imposed or recommended measures to promote
social distancing.
2. The legislative body holds a meeting during a proclaimed state of emergency for
the purpose of determining, by majority vote, whether as a result of the
emergency, meeting in person would present imminent risks to the health or
safety of attendees.
3. The legislative body holds a meeting during a proclaimed state of emergency and
has determined, by majority vote, that, as a result of the emergency, meeting in
person would present imminent risks to the health or safety of attendees; and
WHEREAS, on March 4, 2020, Governor Newsom declared a declared a State
of Emergency in response to the COVID-19 pandemic (the “Emergency”) which
1
remains in effect; and
RESOLUTION 2021-23
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WHEREAS, the Santa Clara Public Health Officer recommends that public
bodies meet remotely to the extent possible, specifically including use of newly enacted
AB 361.
WHEREAS, due to the ongoing COVID-19 pandemic and the need to promote
social distancing to reduce the likelihood of exposure to COVID-19, the Board intends
to continue to hold public meetings via teleconferencing pursuant to Government Code
Section 54953(e).
NOW THEREFORE, the Board of Directors of the Silicon Valley Clean Energy
Authority does hereby resolve, determine, and order as follows:
Section 1. The Recitals provided above are true and correct and are hereby
incorporated by reference.
Section 2. The Board has reconsidered the circumstances of the state of
emergency and the Santa Clara Public Health Officer continues to
recommend that public bodies meet remotely, specifically including use of
newly enacted AB 361 to maintain remote meetings under the Brown Act.
Section 3. The Board and other legislative bodies of SVCE shall conduct their
meetings pursuant to Government Code section 54953(e).
Section 4. Staff is hereby authorized and directed to take all actions necessary
to carry out the intent and purpose of this Resolution. Such action includes
returning to the Board within 30 days and every 30 days thereafter to make the
findings required by Section 54953(e)(3).
Section 5.

This Resolution shall take effect immediately upon its adoption.

PASSED AND ADOPTED this 13th day of October 2021, by the following vote:
JURISDICTION

NAME

City of Campbell
City of Cupertino

Director Gibbons
Director Sinks

City of Gilroy
City of Los Altos
Town of Los Altos Hills
Town of Los Gatos
City of Milpitas
City of Monte Sereno
City of Morgan Hill
City of Mountain View

Director Hilton
Director Fligor
Director Tyson
Director Rennie
Director Chua
Director Ellahie
Director Martinez Beltran
Director Abe-Koga

County of Santa Clara

Director Ellenberg

RESOLUTION 2021-23

AYE

NO

ABSTAIN

ABSENT
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City of Saratoga
City of Sunnyvale

Director Walia
Director Larsson

Chair
ATTEST:

Dorothy Roberts, Interim Board Clerk
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CEO Report

To:

Silicon Valley Clean Energy Board of Directors

Prepared by:

Girish Balachandran, CEO

Date:

10/13/2021

REPORT
SVCE Staff Update
September has been a busy month for personnel, with 4 new staff starting with SVCE and 2 positions open for
recruitment. Three new staff were added to the Power Resources team, including Maren Wenzel - Power
Resources Planner, Zakary Liske - Power Contracts & Settlements Manager, and Charles Grinstead - Power
Resources Manager. On the ASCR team, Hannah Gustafson started as a Senior Energy Services Specialist. SVCE
continues to look for new staff for three open positions, including a Senior Financial Analyst on the Finance /
Admin team and an Energy Services Lead focusing on building decarbonization for the ASCR team. Staff will be
opening additional positions for recruitment in early October.
Hannah Gustafson joined SVCE September 20, 2021, as Senior Energy Services Specialist. Most recently, Hannah
served as a senior researcher at the California Center for Sustainable Communities in the Institute of the
Environment and Sustainability at UCLA, where she developed data-driven tools for energy and climate planning.
In collaboration with BayREN, Hannah led the expansion of the Bay Area Energy Atlas. Hannah holds both an MA
in Urban and Regional Planning and a BA in Geography/Environmental Studies from the University of California,
Los Angeles.
Maren Wenzel joined SVCE on September 20, 2021, as our new Power Resources Planner. For the past five years
she has supported decarbonization and resource planning efforts for utilities across the US. Immediately prior to
SVCE, Maren worked for PG&E where she focused on CAISO system forecasting, including for the Integrated
Resource Plan and SB100 Joint Agency efforts. She holds an M.A in International Affairs and International
Economics, with a focus on Energy, Resources, and the Environment, from the Johns Hopkins School of Advanced
International Studies.
Zak Liske joined SVCE September 27, 2021, as the Contracts and Settlements Manager as part of the Power
Resources team. Zak is coming to SVCE after 5 years of experience at Northern California Power Agency having
served most recently as the supervisor of the Power Settlements department where responsibilities included the
day-to-day supervision and oversight of various financial settlement and billing activities. Zak brings knowledge
and exposure of the CAISO and enterprise-level utility software systems to the SVCE team. Zak holds a BA in
Economics from the University of California, Davis.
Charles Grinstead joined SVCE September 27, 2021, as a Power Resource Manager on the Power Resources Team.
Charles has over 10 years of experience serving in energy procurement roles for agencies throughout California.
Charles holds a BS in Finance from Arizona State University. For fun, Charles likes to go rock climbing and
snowboarding in Mammoth.
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Matt Lundy joined SVCE September 1, 2021, as a Community Outreach Fellow through the Climate Corps. Matt
brings experience in community climate advocacy and science communication to his role at SVCE. He is a member
of the Climate Action Plan Working Group for Morgan Hill and occasionally freelances as a science writer covering
physics, space, and climate change. Matt holds a BA in Astrophysics and Philosophy from UC Berkeley, and a MSc
in Science Communication from Dublin City University.
Naomi Moraes joined SVCE September 7, 2021, as a Funding and Finance Fellow through the Climate Corps. Prior
to working at SVCE, Naomi has most recently interned with the San Francisco Department of Public Works as a
Student Design Trainee with the Site Assessment and Remediation accounting team. Naomi is a recent graduate
of the University of Michigan, where she holds a B.A. in Economics and Environment.
Vaccination Report
Together with SVCEs General Counsel, staff has developed a vaccination policy aimed at controlling the spread of
COVID-19 and reducing the risk to employees and the public. The policy requires SVCE personnel, including
fellows, interns, and contractors regularly working on site, to provide proof of their vaccination status or submit a
request for exemption under limited conditions. Regardless of vaccination status, when working at the office or at
in-person events within Santa Clara County, SVCE personnel will continue to adhere to all local health orders
regarding face coverings, social distancing, and other requirements.
Error in the Power Content Label (Monica)
The SVCE board attested to the validity of the 2020 Power Content Label for the Green Start product offering.
The staff report also included, for reference, Green Prime’s 2020 Power Content which erroneously listed the
renewable portfolio mix as 25% wind and 75% solar. The correct mix for Green Prime, as independently verified,
is 75% wind and 25% solar. The erroneous Power Content Label was mailed to all customers. Staff plans to
notify Green Prime customers consistent with the requirements of the California Energy Commission.

CEO Agreements Executed
The following agreements have been executed by the CEO, consistent with the authority delegated by the Board:
1) NewGen Strategies & Solutions, Task Authority, Expert Witness Services in PG&E General Rate Case (GRC)
Proceedings – 2023 GRC Phase 1, NTE $31,250
2) Spruce Hill Advisors, Business Consulting Services, Amendment, extend expiration to 12/31/2021
3) Outthink, LLC, Project Chrysalis Pilot, Amendment, extend expiration to 9/30/2021
4) SMUD, Program Consulting Services, Amendment, extend expiration to 12/31/2022
5) NeoCharge, Reducing barriers to home EV charging/Electrification with the Smart Splitter, Agreement,
NTE $20,000, Expiration 7/23/2022
6) Degrees3, Support in Generating Low Carbon Fuel Standard Credits, Agreement, NTE $95,000, Expiration
3/31/2023
7) Securicon, Cyber Training, Agreement, NTE $18,800, Expiration 8/31/2022
8) SMUD, Task Order 7, FutureFit Fundamentals Contractor Rebate Program Support, NTE $102,900,
Expiration 12/31/2021
9) Abbot, Stringham & Lynch, Amendment, IT Audit and Focused Security Assessment, extend expiration to
9/30/2021
10) Richard, Watson & Gershon, Amendment, Legal Services, NTE $235,000
11) Hall Energy Law PC, Legal Representation, Agreement, NTE $540,000, Expiration 6/30/2024
12) Ascend Analytics, Portfolio Management, CAISO Market Reports & Analytic Platform, Task Order
Amendment, NTE $255,000
13) Marsh & Mclennan Agency, LLC (MMA), Health Benefits Consulting Services, Agreement, NTE $30,000,
Expiration 9/30/2022
14) Camus Energy, Develop and maintain a data analytics platform (DAISY 2.0), Agreement, NTE $488,000,
Expiration 9/2/2024
15) Keyes and Fox, Agreement, Legal Services, NTE $50,000, no expiration date
16) Maher Accountancy, Accounting Services, Agreement, NTE $255,500, Expiration 9/30/2022
17) Pacific Printing, Printing Services, Agreement, NTE $100,000, Expiration 9/20/2026
Page 2 of 4

Item 2
Agenda Item: 2

Agenda Date: 10/13/2021

18)
19)
20)
21)

ADM, Evaluation Framework & Reporting Development, Task Order, $11,850
RWG, Legal Services, Agreement, NTE $235,000, Expiration 9/30/2022
ADM, EV Energy Pilot Evaluation, Phase 2, Task Order, NTE $12,640
Joint Venture Silicon Valley, convening support for Silicon Valley Transportation Electrification
Clearinghouse and Regional EV Leadership Recognition Programs Services, Amendment, NTE $88,000,
Expiration 12/31/2021
22) Beth Sussman Consulting, Hogan 360 Degree Feedback Process, Amendment, Extend Expiration to
12/31/2021
23) Gridwell Consulting, (CAISO) Technical Support and Integration of Electric Resources Services,
Agreement, NTE $80,000, Expiration 12/31/2022
24) PFM, Financial Advisor Services, Agreement, NTE $30,000, Expiration 9/30/2022
25) Braun, Blaising, Smith, Wynne, Amendment, Extend Expiration to 9/30/2022
26) Pacific Energy Advisors, Technical Consulting Services, Agreement, NTE $75,000, Expiration 9/30/2022
27) Bryce Consulting, Human Resource Consulting Services, Agreement, NTE $34,500, Expiration 9/30/2022

CEO Power Supply Agreements Executed
Counterparty
Name

Execution/Effective
Date

Transaction
Type

Product

Start Date

End Date

Notional Value

Peninsula Clean
Energy

9/14/2021

Sale

Resource
Adequacy

11/1/2021

11/30/2021

$17,325

Peninsula
Clean Energy

9/14/2021

Purchase

Resource
Adequacy

11/1/2021

12/31/2021

$59,850

PG&E

9/21/2021

Purchase

Resource
Adequacy

8/1/2022

8/31/2022

$655,500

9/13/2021

Purchase

11/1/2021

11/30/2021

$38,500

9/17/2021

Sale

11/1/2021

11/30/2021

$24,750

9/17/2021

Purchase

11/1/2021

11/30/2021

$18,000

Elk Hills Power,
LLC

9/23/2021

Purchase

12/1/2021

12/31/2021

$68,750

PG&E

9/20/2021

Purchase

1/1/2022

12/31/2022

$1,375,000

Exelon

9/28/2021

Purchase

1/1/2022

12/31/2022

$6,356,256

San Jose Clean
Energy
Peninsula
Clean Energy
Peninsula
Clean Energy

Resource
Adequacy
Resource
Adequacy
Resource
Adequacy
Resource
Adequacy
Renewable
Energy PCC-1
Hedge Energy

These agreements are included in the Board packet as Appendix A.
Presentations & Relevant Meetings Attended by CEO
Participated in CalCCA Monthly board, executive, and legislative meetings
Long-Duration Storage Super-JPA and RFO: Updates to various CCAs, CPUC, CAISO and legislative staff
CC Power Board Meeting, September 15th, report included on the Consent Calendar
Staff Presentations
- August 27: South Bay Business Journal webinar, Director of Account Services and Community Relations Don
Bray
- September 20-21: Independent Energy Producers (IEP) Association Annual Meeting, Director of Power Resources
Monica Padilla
- September 29: Renewable Energy Markets 2021 Conference, Director of Account Services and Community
Relations Don Bray
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ATTACHMENTS
1. Decarb & Grid Innovation Programs Update, September 2021
2. Account Services & Community Relations Update, September 2021
3. Regulatory and Legislative Update, September 2021
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DECARBONIZATION & GRID INNOVATION
PROGRAMS UPDATE
OCTOBER HIGHLIGHTS
200 Heat Pump Water Heaters Installed
With the FutureFit HPWH rebate program, SVCE has partially
funded the installation of more than 200 HPWHs. Phase 1 of the
program offered $3,500 for switching from a gas to an electric
water heater and Phase 2 offers a $2,000 rebate. Both phases
include additional rebates for income-qualified customers and
customers who need a panel upgrade. In addition, the program
engaged with over 60 local contractors.

Outthink Innovation Pilot
SVCE has concluded the City Chrysalis pilot that was
conducted in the City of Gilroy. The program partner,
Outthink, provided electric bikes to four income-qualified
residents and outfitted each participant with a Fitbit. The
project focused on reducing local emissions from vehicles by
increasing use and accessibility to safe alternative
transportation. A third-party analysis will be conducted to
assess the outcomes of the pilot.

Innovation Impact Report
In August, SVCE published the Innovation Impact Report which
highlights key achievements of the 13 Innovation Onramp pilots
SVCE has funded. Pilot projects range from increasing renter
access to EV charging stations to streamlining clean energy
projects by allowing customers to provide authorized access to
their standardized energy data to third-party installers. To date,
2,400 SVCE customers have benefitted from the technologies
that have been deployed through these innovation projects.

Check out the Innovation Impact Report here.

ONGOING METRICS

OCTOBER 2021

Heat Pump Water Heater
Provide incentives for electric heat pump water heaters
and service panel upgrades to residents using gas or
electric resistance heaters
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Funding: $1.15M
Goal: 220 HPWH by 2022
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Cumulative HPWH Installations

= 10 Completed Installations

Cumulative Service Panel Upgrades

= 1 CARE/FERA Installation

Lights On Silicon Valley
Provide incentives for enrolling solar and battery
systems in the SVCE grid services program

Single-Family

Multi-Family

Funding:

≤ $7.4M

Goal: 750 Single-Family + 5
Multi-Family Projects
Completed by 2023

detroppuS sdlohesuoH

300
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0

= 25 Single-Family Projects
08/21

9/21

Completed Installations

= 1 Multi-Family Property Project
(Number of households varies)

ONGOING METRICS

OCTOBER 2021
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CALeVIP

Funding: $11.58M

Provide incentives for electric vehicle (EV) chargers
as part of a regional program

Goal: 1K Level 2 + 85 DC Fast
Chargers by 2023

$6M

$4M

$3M
$6M

$2M

$0M

$2.58M
Level 2

DCFC

Reserved

Waitlisted

= 25 Level 2 Installations

Installed

To be released in
future years

= 5 DCFC Installations

FutureFit Fundamentals
Provide financial relief to contractors by
expanding their knowledge of electrification
technologies

Funding: $1.5M
Goal: 150 Participants (Phase 1)
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Installations
= 5 Participants Complete Course
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PROGRAMS AT A GLANCE
Click for More Information
POWER
SUPPLY

Active

OCTOBER 2021

In Development

C&I Clean Power Offerings
Reach Codes
All-Electric Showcase Grants
FutureFit Heat Pump Water Heater
Streamlining Community-Wide Electrification
Building Decarb Joint Action Plan
Resilience at Community Facilities

BUILT
ENVIRONMENT

FutureFit Fundamentals
CRCR Bill Relief
FutureFit Homes & Buildings
Regional Coordination
Accessible Financing
Local Policy to Decarbonize Existing Buildings
Feasibility Assessment - Natural Gas Phase Out By 2045
EV Infrastructure Strategy & Plan
CA Electric Vehicle Infrastructure Project (CALeVIP)
Priority Zone DCFC

MOBILITY

MUD Technical Assistance
Fleet Electrification Grants
SV Transportation Electrification Clearinghouse (SVTEC)
Regional Recognition

GRID
INTEGRATION

EDUCATION
OUTREACH

Virtual Power Plant
Customer Resource Center (eHub)
Community Engagement Grants
Innovation Partners
Innovation Onramp

INNOVATION

UtilityAPI
ev.energy
EVmatch
Span.IO
Ecology Action
Outthink
Extensible Energy / Community Energy Labs

Electron
Stanford
NeoCharge
XeroHome

Complete
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1. Outreach Events & Sponsorships
SVCE is supporting and engaging in events, meetings and conferences allowing us to
continue sharing information and resources with the community and broader industry
stakeholders.
Date

Time

Description

Location

September 23

6 - 7:15 PM

BayREN Home+ Morgan Hill, San Martin &
Gilroy - presentation

Virtual

September 29

12:30 1:30 PM

Renewable Energy Markets 202T Conference;
The Nitty Gritty of 24x7 - presentation

Virtual

October 26

5:30 - 7 PM

Regional BayREN Home Energy 101 & Virtual
Fair - presentation

Virtual

October 28

6 - 7:30 PM

BayREN Home+ Sunnyvale - presentation

Virtual

November 3

5:30 - 7 PM

BayREN Regional Spanish Home Energy 101 &
Virtual Fair - presentation

Virtual
Morgan Hill Friday Night
Music Series - 9/17/ 21

1
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2. Customer Participation

Participation Rate

Residential

Overall Participation Rate

96.32%
96.32%

Commercial

SILICON VALLEY
CLEAN ENERGY

96.32%
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3. Member Agency Working Group July Update
The recent MAWG meeting was held virtually on September 23, 2021 and was attended by
11 different agencies with a total of 22 participants.
The following agenda items were presented and discussed:

• TECH Heat Pump Water Heater Permitting Pilot
• BayREN Business Plan and Programs
• Lawncare Promotion - Member Agency Survey Responses
• Community Energy Resilience - Municipal Projects

3
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4. CAPP & PG&E Payment Plan
CAPP - California Arrearage Payment Program

•
•

$1 Billion Federal resources to alleviate utility customer arrearages due to Covid
Qualifying arrearages must be aged 60 days beginning March 15, 2020, ending August
15, 2021

•

Monies allocated to CCA will be allocated by IOU to directly reduce customer debt, CCAs will
receive payment in the typical waterfall fashion

•

Program prioritizes active residential customers, commercial customers will benefit if funds
are not exhausted

• SVCE expectation is currently estimated in the range of $1.5-$2 M in Covid-related debt
AMP - Arrearage Management Plan

•
•

Available to CARE/FERA customers with aged arrearages
Plan lasts for one year. For every on-time payment of current charges, PG& E will alleviate 1/12
of aged debt.
4

Item 2
Attachment 2

5. 2020 Power Content Label Delivered
•

^222,000

•

^60,000

Power Content Label emails sent

Power Content Label mailers sent

• New power resources webpage to track progress on SVCE PPAs
o www.svcleanenerqv.org/power-sources
Clean, Carbon- Free Power

Choosing clean energy has an important
impact within your community In addition
to your on-bill savings and emissions
reductions, you are supporting clean
power and energy programs that reduce
pollution community wide

.

Your electricity comes exclusively from renewable and
carbon - free sources The Silicon Valley Clean Energy

.

( SVCE) GreenStart and GreenPrime energy products are

-

.

contributing to a cleaner electricity grid in California

A

k

SV Clean Energy has invested more than $1.6 billion in renewable energy projects
totaling nearly 900 megawatts to power local homes and businesses.
V

.
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6.
CaICCA
@cal cca

_

•

SV Clean Energy Surpasses $1 Million in Innovation Pilot
Funding, Press Release, 09-02-21

•

Silicon Valley Clean Energy and San Jose - Evergreen
Community College District Launch Building Electrification
Workforce Training, Press Release, 09-16-21

•

@SVCIeanEnergy and the Workforce Institute at San
Jose Evergreen Community College District have
launched "FutureFit Fundamentals," a new online
course focused on all-electric building practices.

Jufj
/

!

SV Clean Energy Announces 2020 Emissions Reductions
and Power Content, Press Release, 09-23-21

-

South Bay contractors can learn to build all electric in new course
To meet growing marketplace demand, Sunnyvale-based Silicon Valley Clean
Energy (SVCE) and the San Jose-Evergreen Community College District
<$> mercurynews.com

Efficiency First CA
©Efficiency!stC A

This is exciting news. We need more like it.
@SVCIeanEnergy and @OfficialSJECCD Launch

Building Electrification Workforce Training
#ElectrifyEverything
buff.ly/3nlXjW1

CCA

ADVANCING LOCAL ENERGY CHOICE
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7. Media
• Contractors can learn to build all-electric in new course,
The Mercury News, East Boy Times, 09-19-21

South Bay contractors can learn to build all-electric in new course

ooo

• Time shift: How to make EV charging as clean as possible,
Canary Media, 09-08-21

• Quick Bites: Energy News Roundur , California Energy
Markets, 09-24-21

• Back to Work: Check out some employment and training
opportunities around the country, Working Nation, 09-27-21
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New SV Clean Energy
PowerPoint Template
• Subtitle
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Item 3:

Clean Energy Procurement Informational Update

From:

Girish Balachandran, CEO

Prepared by:

Monica Padilla, Director of Power Resources

Date:

10/13/2021

SVCE staff will provide an update on the state of SVCE’s clean energy portfolio and upcoming procurement
needs and efforts. No action requested of the Board.
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Power Resource Contracts Executed by CEO
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Appendix A

Joint CCA WSPP Standard RA Confirmation
30 August 2021 (Swap language added)

WSPP RESOURCE ADEQUACY CONFIRMATION
This Confirmation confirms the transaction between Silicon Valley Clean Energy Authority, a
California joint powers authority (“Seller”) and Peninsula Clean Energy Authority, a California
joint powers authority (“Purchaser”), and each individually a “Party” and together the “Parties”,
dated as of September 14, 2021 (the “Effective Date”), by which Seller agrees to sell and deliver,
and Purchaser agrees to purchase and receive, the Product (the “Transaction”). This Transaction
is governed by the WSPP Agreement dated July 28, 2020 (the “WSPP Agreement”). The WSPP
Agreement and this Confirmation, including any applicable appendices, exhibits or amendments
thereto, shall be collectively referred to herein as the “Agreement” and will constitute a single
agreement between the Parties with respect to the Transaction. Capitalized terms not otherwise
defined in this Confirmation or the WSPP Agreement are defined in the Tariff.
ARTICLE 1
TRANSACTION TERMS
Product, Delivery Period, Contract Quantity, Contract Price and other specifics of the Product are
in Appendix B. Appendices A, B, C, and D are incorporated into this Confirmation.
☐ Firm RA Product:
Seller shall provide Purchaser with the Product from the Unit in the amount of the Contract
Quantity. If the Unit is not available to provide the full amount of the Contract Quantity for any
reason, then Seller shall have the option to supply Alternate Capacity pursuant to Section 2.3 to
fulfill the remainder of the Contract Quantity during such period. If Seller fails to provide
Purchaser with the Contract Quantity and has failed to supply Alternate Capacity to fulfill the
remainder of the Contract Quantity during such period, then Seller shall be liable for damages
and/or required to indemnify Purchaser for penalties or fines pursuant to the terms of Section 2.5.
☒ Contingent Firm RA Product:
Seller shall provide Purchaser with Product from the Unit in the amount of the Contract Quantity.
If the Unit is not available to provide the full amount of the Contract Quantity as a result of any
reduction of the Contract Quantity of the Unit in accordance with Section 2.2, Seller shall have the
option to notify Purchaser that either (a) Seller will not provide the portion of the Contract Quantity
attributable to such reduction during the period of such non-availability; or (b) Seller will supply
Alternate Capacity to fulfill the remainder of the Contract Quantity during such period pursuant to
Section 2.3. If the Unit is not available to provide the full amount of the Contract Quantity as a
result of any reason other than as provided in Section 2.2, then Seller shall have the option to
supply Alternate Capacity pursuant to Section 2.3 to fulfill the remainder of the Contract Quantity
during such period. If Seller fails to provide Purchaser with the Expected Contract Quantity from
the Unit and has failed to supply Alternate Capacity to fulfill the remainder of the Expected
Contract Quantity during such period, then Seller shall be liable for damages and/or required to
indemnify Purchaser for penalties or fines pursuant to the terms of Section 2.5.

1
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Appendix A

Joint CCA WSPP Standard RA Confirmation
30 August 2021 (Swap language added)

ARTICLE 2
DELIVERY OBLIGATIONS AND ADJUSTMENTS
2.1

Sale and Delivery of Product
(a)

For each Showing Month of the Delivery Period, Seller shall sell and deliver to
Purchaser, and Purchaser shall purchase and receive from Seller, the Expected
Contract Quantity of the Product from the Shown Unit(s). Seller’s obligation to
deliver the Expected Contract Quantity of Product for the Delivery Period is firm
and will not be excused for any reason.

(b)

Seller shall deliver the Expected Contract Quantity by submitting to CAISO in its
Supply Plan the Shown Unit(s) and the characteristics of the Shown Unit(s) and
Product for Purchaser, as further specified in Appendix B, all in compliance with
this Confirmation.

(c)

Seller shall cause all Supply Plans to meet and be filed in conformance with the
requirements of the CPUC and the Tariff. Seller shall submit, or cause the Shown
Unit’s SC to submit, on a timely basis with respect to each applicable Showing
Month, Supply Plans in accordance with the Tariff and CPUC requirements to
identify and confirm the Product delivered to Purchaser for each Showing Month
of the Delivery Period. The total amount of Product identified and confirmed for
such Showing Month shall equal the Expected Contract Quantity, including a
request for Hold-Back Capacity pursuant to Article Five of this Confirmation.

(d)

Seller shall sell and deliver Product from a Shown Unit that meets the requirements
set forth in Appendix B, including the Resource Category and, if applicable, the
Flexible Capacity Category. In no event shall a Shown Unit utilize coal or coal
materials as a source of fuel. A Shown Unit must be a specific resource that is
connected directly to the CAISO controlled grid or be under the operational control
of CAISO. A Shown Unit may not be an unspecified import. Seller shall identify
the Shown Unit(s) and Expected Contract Quantity by providing Purchaser with the
specific information contemplated in Appendix B no later than the Notification
Deadline for the relevant Showing Month.

(e)

If CAISO rejects either the Supply Plan or the Resource Adequacy Plan with
respect to any part of the Expected Contract Quantity for the Shown Unit(s) in any
Showing Month, the Parties shall confer, make such corrections as are necessary
for acceptance, and resubmit the corrected Supply Plan or Resource Adequacy Plan
for validation before the applicable deadline for the Showing Month.

(f)

The Product is delivered and received when the CIRA Tool shows that the Supply
Plan submitted in compliance with Purchaser’s instructions, including Purchaser’s
instructions to withhold all or part of the Expected Contract Quantity from Seller’s
Supply Plan for any Showing Month during the Delivery Period, has been accepted
for the Product from the Shown Unit(s) by CAISO. Seller has failed to deliver the
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Product if (i) Purchaser has elected to submit the Product from the Shown Unit in
its Resource Adequacy Plan and such submission is accepted by the CPUC and the
CAISO but the Supply Plan and Resource Adequacy Plan are not matched in the
CIRA Tool and are rejected by CAISO notwithstanding performance of Section
2.1(e) or (ii) Seller fails to submit the volume of Expected Contract Quantity for
any Showing Month in such amount as instructed by Purchaser for the applicable
Showing Month. Seller will not have failed to deliver the Expected Contract
Quantity if Purchaser fails or chooses not to submit the Shown Unit(s) and the
Product in its Resource Adequacy Plan with the CPUC or CAISO.

2.2

(g)

Hold-Back Capacity, if any, is deemed Contract Quantity delivered, unless utilized
under Article Five as Substitute Capacity, then Contract Quantity is delivered
according to the timeline requirements therein.

(h)

The Shown Unit(s) must not have characteristics that would trigger the need for
Purchaser or Seller to file an advice letter or other request for authorization with
the CPUC or for Purchaser to make a compliance filing pursuant to California
Public Utilities Code Section 380.1

Reductions in Contract Quantity
(a)

If Seller is providing Contingent Firm RA Product, Seller’s obligation to deliver the
Contract Quantity for each Showing Month may be reduced at Seller’s option by
the amount of any Planned Outages which exist with respect to any portion of the
Unit during the applicable Showing Month; provided, (i) Seller notifies Purchaser
by the Notification Deadline applicable to that Showing Month of the amount of
Product from the Unit that Purchaser may include in Purchaser’s Compliance
Showings applicable to that month as a result of such Planned Outage, and (ii) such
reduction is able to be reflected on the Supply Plansin accordance with the Tariff.

(b)

In the event Seller is unable to provide the Contract Quantity for any portion of a
Showing Month because of a Planned Outage of a Unit, Seller has the option, but
not the obligation, to provide Product for such portions of such Showing Month
from Replacement Units, provided Seller providesand identifiessuch Replacement
Units in accordance with Section 2.3.

(c)

Seller’s obligation to deliver the Contract Quantity for each day of each Showing
Month may be reduced at Seller’s option in the event Purchaser fails to deliver, for
any reason, the contract quantity of product set forth in Appendix B of the Swap
Confirmation (such option, the “Swap Reduction Option”); provided, however, that
(i) Seller’s obligation to deliver the Contract Quantity of Product may not be
reduced by an amount greater than the contract quantity of product that Purchaser
failed to deliver under the Swap Confirmation and (ii) that the Swap Reduction
Option is subject to Seller providing written notice to Purchaser of such

1

For example, contracts with Once-Through Cooling resources that terminate one year or less before the State Water
Resources Control Board compliance deadline require an advice letter filing under CPUC Decision 12-04-046
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modification no later than two (2) Business Days before the initial Compliance
Showing deadline for such Showing Month. Seller’s rights under the Swap
Reduction Option are cumulative and in addition to Seller’s rights under the Swap
Confirmation.
2.3

Seller’s Option To Provide Alternate Capacity

If Seller is unable to provide the full Contract Quantity for a Showing Month for any reason,
including, without limitation, as provided in Section 2.2, or Seller desires to provide some or all
of the Contract Quantity for any Showing Month from a different generating unit other than the
Unit, then Seller may, at no cost to Purchaser, provide Purchaser with replacement Product from
one or more replacement units having the same Capacity Attributes of the Unit(s) originally
identified in Appendix B, including the same Resource Category and, if applicable, the Flexible
Capacity Category (each such unit, a “Replacement Unit”) in an amount such that the total amount
of Product provided to Purchaser from the Unit and any Replacement Unit(s) for each Showing
Month is not more than the Contract Quantity, provided that in each case:
(a)

Seller shall notify Purchaser in writing of its intent to provide Alternate Capacity
and shall identify the proposed Replacement Units from which such Alternate
Capacity shall be provided no later than the Notification Deadline for Purchaser’s
Compliance Showings related to such Showing Month;

(b)

The proposed Replacement Units must (i) be accepted by the CAISO, and (ii)
otherwise satisfy the requirements of this Agreement;

(c)

Seller shall, or shall cause the SC to submit a Supply Plan for each Showing Month
and, if applicable, annual filing, no later than the Notification Deadline for
Purchaser’s Compliance Showings;

(d)

If Seller does not comply with the requirements of Sections 2.3(a), (b) and (c) for
the applicable Showing Month and, if applicable, annual filing, then any such
Replacement Units shall not be deemed a Replacement Unit for purposes of this
Confirmation for that Showing Month and Seller shall not receive payment for
such Product; and

(e)

The designation of any Replacement Unit(s) by Seller shall be subject to
Purchaser’s prior written approval, which shall not be unreasonably withheld.

Once Seller has identified in writing any Replacement Units that meet the requirements of this
Section 2.3 and Purchaser has approved such Replacement Units as consistent with this
Confirmation, then any such Replacement Units shall be deemed a Unit for purposes of this
Confirmation for that Showing Month. Purchaser’s approval of a Replacement Unit as to a given
Showing Month shall not be construed as approval of such Replacement Unit for any subsequent
Showing Month.
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2.4

Planned Outages

As of the Confirmation Effective Date, Seller and Purchaser have agreed to all Planned Outages as
specified in Appendix D (“Planned Outage Schedule”) for all relevant Showing Months for the
following calendar year, or until the end of the Delivery Period, whichever is shorter. Seller may
provide Purchaser with proposed changes to the Planned Outage Schedule from time to time.
Within ten (10) Business Days after Purchaser’s receipt of any Seller proposed changes, Purchaser
shall notify Seller in writing of any reasonable requests for modifications to such Seller proposed
changes, and Seller shall, to the extent consistent with Prudent Operating Practice, accommodate
Purchaser’s requests regarding the timing of any Seller proposed changes to the Planned Outage
Schedule.
2.5

2.6

Purchaser’s Remedies for Seller’s Failure to Deliver Expected Contract Quantity
(d)

If Seller fails to deliver any part of the Expected Contract Quantity as required
herein for any Showing Month, Seller shall be liable for damages pursuant to
Section 21.3 of the WSPP Agreement, without reference to the word “hourly”
therein.

(e)

Seller shall indemnify, defend and hold harmless Purchaser from any penalties,
fines or costs, including Environmental Costs, assessed against Purchaser by the
CPUC, CAISO or other Governmental Body resulting from Seller’s failure to
deliver the Product or a Shown Unit’s SC’s failure to timely or accurately submit
Supply Plans in accordance with the Tariff and this Confirmation. The Parties shall
use commercially reasonable efforts to minimize such penalties, fines or costs;
provided, that in no event will Purchaser be required to use or change its utilization
of its owned or controlled assets or market positions to minimize these penalties,
fines or costs. If Seller fails to pay the foregoing penalties, fines or costs, or fails to
reimburse Purchaser for those penalties, fines or costs, then, without prejudice to
its other rights and remedies, Purchaser may setoff and recoup those penalties, fines
or costs against any future amounts it may owe to Seller under this Confirmation
or the WSPP Agreement.

Purchaser’s Re-Sale of Product
(a)

Purchaser may re-sell all or part of the Product; provided that any such re-sale must
not increase Seller’s obligations hereunder other than as set forth in this Section
2.6(a). For any such a resale, the Resource Adequacy Plan of Purchaser as used
herein will refer to the Resource Adequacy Plan of Subsequent Purchaser. Seller
shall, or shall cause the Shown Unit’s SC, to follow Purchaser’s instructions with
respect to providing such resold Product to Subsequent Purchasers, to the extent
such instructions are consistent with Seller’s obligations under this Confirmation.
Seller shall, and shall cause the Shown Unit’s SC, to take all commercially
reasonable actions and execute all documents or instruments reasonably necessary
to allow such Subsequent Purchasers to use such resold Product in a manner
consistent with Purchaser’s rights under this Confirmation. If Purchaser incurs any
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liability to a Subsequent Purchaser due to the failure of Seller or the Shown Unit’s
SC to comply with this Confirmation, Seller will be liable to Purchaser for the
amounts Seller would have owed Purchaser under this Confirmation if Purchaser
had not resold the Product.
(b)

Purchaser shall notify Seller in writing of any resale of Product and the Subsequent
Purchaser no later than two (2) Business Days before the Notification Deadline for
each Showing Month for which Purchaser has resold the Product. Purchaser shall
notify Seller of any subsequent changes or further resales no later than two (2)
Business Days before the Notification Deadline for the Showing Month.

(c)

If CAISO or CPUC develops a centralized capacity market, Purchaser will have
exclusive rights to direct the Seller or the Unit’s SC to offer, bid, or otherwise
submit the Expected Contract Quantity of Product for re-sale in such market, Seller
and the Unit’s SC shall comply with Purchaser’s direction and Purchaser shall
retain and receive all revenues from such re-sale.

(d)

Purchaser shall have the exclusive right to direct the Seller or the Unit’s SC to offer,
bid, or otherwise submit the Expected Contract Quantity into the CAISO
Competitive Solicitation Process (CSP) for CPM Capacity. Seller and the Unit’s
SC shall comply with the Purchaser’s direction and, to the extent that the CAISO
designates the Expected Contract Quantity as CPM Capacity, Purchaser shall be
entitled to retain and receive the CPM Capacity Payment. Unless otherwise
instructed by Purchaser, (i) Seller shall not, and shall cause the Unit’s SC to not,
offer any portion of the Expected Contract Quantity to CAISO as CPM Capacity
and (ii) if CAISO designates any portion of the Contract Capacity as CPM
Capacity, then Seller shall, and shall cause the Unit’s SC to, promptly (and in any
event within one (1) Business Day of the time Seller receives notification from
CAISO) notify Purchaser of such designation, and if CAISO makes such a
designation, Seller shall not, and shall cause the Unit’s SC to not, accept any such
designation by CAISO unless and until Purchaser has agreed to accept such
designation.
ARTICLE 3
PAYMENTS

3.1

Payment

Purchaser shall make a monthly payment to Seller for each Unit by the later of (i) ten (10) Calendar
Days after Purchaser’s receipt of Seller’s invoice (which may be given upon first day of the
Showing Month) and (ii) the twentieth (20th) of the Showing Month, or if the twentieth (20th) is
not a Business Day the next following Business Day (“Monthly RA Capacity Payment”). The
Monthly RA Capacity Payment shall equal the product of (a) the applicable Contract Price for that
Showing Month, (b) the Expected Contract Quantity for the Showing Month and (c) 1,000,
rounded to the nearest penny (i.e., two decimal places); provided, however, that the Monthly RA
Capacity Payment shall be adjusted to reflect any portion of Expected Contract Quantity for the
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Showing Month that was not delivered in accordance with Section 2.1 for such Showing Month.
3.2

Allocation of Other Payments and Costs
(a)

Seller will receive any revenues from, and must pay all costs charged by, CAISO
or any other third party with respect to the Shown Unit(s) for (i) start-up, shutdown,
and minimum load costs, (ii) capacity for ancillary services, (iii) energy sales, (iv)
flexible ramping product, or (v) black start or reactive power services. Purchaser
must promptly report receipt of any such revenues to Seller. Purchaser must pay to
Seller any such amounts described in this Section 3.2(a) received by Purchaser or
a Subsequent Purchaser. Without prejudice to its other rights and remedies, Seller
may setoff and recoup any such amounts that are not paid to it pursuant to this
Section 3.2(a) against any amounts owed to Purchaser under the WSPP Agreement.

(b)

Purchaser is to receive and retain all revenues associated with the Expected
Contract Quantity of Product during the Delivery Period, including any capacity
and availability revenues from the Capacity Procurement Mechanism, or its
successor, RUC Availability Payments, or its successor, but excluding payments
described in Section 3.2(a)(i)-(v) or 3.2(d). Seller shall promptly report receipt of
any such revenues to Purchaser. Seller shall pay to Purchaser within thirty (30)
days of receipt any such amounts received by Seller, or a Shown Unit’s SC, owner,
or operator. Without prejudice to its other rights, Purchaser may set off and recoup
any such amounts that are not paid to it against amounts owed to Seller under the
WSPP Agreement.

(c)

If CAISO designates any part of the Contract Quantity as Capacity Procurement
Mechanism Capacity, then Seller shall, or shall cause the Shown Unit’s SC to,
within one (1) Business Day of the time Seller receives notification from CAISO,
notify Purchaser and not accept any such designation by CAISO unless and until
Purchaser has agreed to accept such designation.

(d)

Any Availability Incentive Payments or Non-Availability Charges are for Seller to
receive and pay.
ARTICLE 4
OTHER PURCHASER AND SELLER COVENANTS

4.1

CAISO Requirements

Seller shall schedule or cause the Shown Unit’s SC to schedule or make available to CAISO the
Expected Contract Quantity of the Product during the Delivery Period, in compliance with the
Tariff, and perform all, or cause the Shown Unit’s SC, owner, or operator to perform all,
obligations under applicable law and the Tariff relating to the Product. Purchaser is not liable for,
and Seller shall indemnify and hold Purchaser harmless from, the failure of Seller or the Shown
Unit’s SC, owner, or operator to comply with the Tariff, and for any penalties, fines or costs
imposed on Seller or the Shown Unit’s SC, owner, or operator for noncompliance.

7

DocuSign Envelope ID: FDB13BCD-8AAD-4592-8C9C-11E8A44CDCCF

Appendix A

Joint CCA WSPP Standard RA Confirmation
30 August 2021 (Swap language added)

4.2

Seller’s and Purchaser’s Duties to Take Actions to Allow Product Utilization

Throughout the Delivery Period, Purchaser and Seller shall take all commercially reasonable
actions and execute all documents or instruments reasonably necessary to ensure (a) Purchaser’s
rights to the Expected Contract Quantity for the sole benefit of Purchaser or any Subsequent
Purchaser and (b) that Purchaser may use the Expected Contract Quantity to meet its Compliance
Obligations. Such commercially reasonable actions shall include, without limitation cooperating
with and providing, and causing each Shown Unit’s SC, owner, or operator to cooperate with and
provide, requested supporting documentation to the CAISO, the CPUC, or any other Governmental
Body responsible for administering the applicable Compliance Obligations, including to
demonstrate that the Expected Contract Quantity can be delivered to the CAISO controlled grid
for the minimum hours required to satisfy the Compliance Obligations, as applicable, pursuant to
the “deliverability” standards established by the CAISO or other Governmental Body of competent
jurisdiction.
If necessary, the Parties further agree to negotiate in good faith to amend this Confirmation to
conform this Transaction to subsequent clarifications, revisions, or decisions rendered by CAISO
or an applicable Governmental Body to maintain the benefits of the Transaction.
4.3

Seller’s Representations and Warranties

Seller represents and warrants to Purchaser throughout the Delivery Period that:
(a)

No part of the Contract Quantity during the Delivery Period has been committed
by Seller to any third party to satisfy Compliance Obligations or analogous
obligations in any CAISO or non-CAISO markets;

(b)

The Shown Unit(s) qualify to provide the Product under the Tariff, and the Shown
Unit(s) and Seller are capable of delivering the Product;

(c)

the aggregation of all amounts of Capacity Attributes that Seller has sold, assigned,
or transferred for the Shown Unit(s) during the Delivery Period does not exceed the
Shown Unit’s Net Qualifying Capacity and, if applicable, the Effective Flexible
Capacity for that Shown Unit;

(d)

if applicable, Seller has notified either the Shown Unit’s SC or the entity from
which Seller purchased the Product that Seller has transferred the Contract Quantity
of Product for the Delivery Period to Purchaser; and

(e)

Seller has notified or will notify the Shown Unit’s SC that Purchaser is entitled to
the revenues set forth in Section 3.2(b), and such Shown Unit’s SC is obligated to
promptly deliver those revenues to Purchaser, along with appropriate
documentation supporting the amount of those revenues.
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4.4

Market Based Rate Authority

Upon Purchaser’s written request, Seller shall, in accordance with FERC Order No. 697, submit a
letter of concurrence in support of any affirmative statement by Purchaser that this contractual
arrangement does not transfer “ownership or control of generation capacity” from Seller to
Purchaser as the term “ownership or control of generation capacity” is used in 18 CFR Section
35.42. Seller shall not, in filings, if any, made subject to Order Nos. 652 and 697, claim that this
contractual arrangement conveys ownership or control of generation capacity from Seller to
Purchaser.
ARTICLE 5
HOLD-BACK AND SUBSTITUTE CAPACITY
No later than three (3) Business Days before the before the relevant deadlines for the Compliance
Showings applicable to that Showing Month, Purchaser may request in writing that Seller not list,
or cause the Unit’s Scheduling Coordinator not to list, in the Unit’s Supply Plan a portion or all of
the Contract Quantity for any portion of such Showing Month included in the Delivery Period
(“Hold-Back Capacity”). Along with such request, Purchaser shall also provide updated Unit
information reflecting the requested change. The updated Unit information shall be in the form of
the Supply Plan. Following Purchaser’s request for Hold-Back Capacity, Purchaser may request,
in writing, that Seller make the previously requested Hold-Back Capacity available for Purchaser’s
use as Substitute Capacity within the respective Showing Month. Such request shall be received
by Seller no later than eight (8) Business Days prior to the first day for which Purchaser seeks to
use such Substitute Capacity as required by the CAISO. The portion of the Contract Quantity that
is the subject of Purchaser’s request for Hold-Back Capacity shall be deemed Contract Quantity
delivered consistent with Section 2.1 for purposes of calculating a Monthly RA Capacity Payment
pursuant to Section 3.1 and calculating any amounts due pursuant to Sections 2.2. Seller shall, or
shall cause the Unit’s Scheduling Coordinator to, comply with Purchaser’s request under this
Article Five.
ARTICLE 6
ADDITIONAL WSPP AGREEMENT AMENDMENTS; GENERAL PROVISIONS
6.1

Termination Payment

For this Transaction, the following is inserted as a penultimate paragraph in Section 22.2(b) of the
WSPP Agreement:
“If Purchaser is the Non-Defaulting Party and Purchaser reasonably expects to incur or be
liable for any penalties, fines or costs from CAISO, or any Governmental Body, because
Purchaser or a Subsequent Purchaser is not able to include the applicable Expected
Contract Quantity in a Compliance Showing due to Seller’s Event of Default, then
Purchaser may, in good faith, estimate the amount of those penalties, fines or costs and
include the estimate in its determination of the Termination Payment, subject to accounting
to Seller when those penalties, fines or costs are finally ascertained. If this accounting
establishes that Purchaser’s estimate exceeds the actual amount of penalties, fines or costs,
Purchaser must promptly remit to Seller the excess amount with interest in accordance with
Section 9.3 of the WSPP Agreement. The rights and obligations with respect to
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determining and paying any Termination Payment, and any dispute resolution provisions
with respect thereto, survive the termination of this Transaction and continue until after
those penalties, fines or costs are finally ascertained.”
6.2

Confidentiality

Notwithstanding Section 30.1 of the WSPP Agreement:
(a)

(i) Purchaser may disclose information as necessary in order to support its
Compliance Showings or otherwise show it has met its Compliance Obligations;
(i) Seller may disclose as necessary to a Shown Unit’s SC or as necessary for
Supply Plans; (iii) each Party may disclose information as necessary to the
independent evaluator or other administrator of any competitive solicitation process
of Purchaser, which in turn may disclose such information as necessary to CAISO
or any Governmental Body; and (iv) Purchaser may disclose information to any
Subsequent Purchaser.

(b)

Seller acknowledges that Purchaser is a public agency subject to the requirements
of the California Public Records Act (Cal. Gov. Code section 6250 et seq.) and that
Purchaser may be required to make public this Confirmation (which may be
partially redacted by Purchaser) in connection with the process of seeking approval
from its board of directors for the execution of this Confirmation. Seller may
submit information to Purchaser that Seller considers confidential, proprietary, or
trade secret information pursuant the Uniform Trade Secrets Act (Cal. Civ. Code
section 3426 et seq.), or otherwise protected from disclosure pursuant to an
exemption to the California Public Records Act (Government Code sections 6254
and 6255). Seller acknowledges that Purchaser may submit to Seller information
that Purchaser considers confidential or proprietary or protected from disclosure
pursuant to exemptions to the California Public Records Act (Government Code
sections 6254 and 6255). Upon request or demand of any third person or entity not
a party to this Confirmation (“Requestor”) pursuant to the California Public
Records Act for production, inspection and/or copying of this Confirmation or any
information designated by a disclosing Party as confidential, the receiving Party as
soon as practical shall notify the disclosing Party that such request has been made,
by telephone call, letter sent via electronic mail, and/or by overnight carrier to the
address, or email address listed at the end of this Confirmation. The disclosing
Party shall be solely responsible for taking whatever legal steps are necessary to
protect information deemed by it to be confidential information and to prevent
release of information to the Requestor by the receiving Party. If the disclosing
Party takes no such action within ten (10) days, after receiving the foregoing notice
from the receiving Party, the receiving Party shall be permitted to comply with the
Requestor’s demand and is not required to defend against it. Notwithstanding the
foregoing, Purchaser may release confidential information without notice to or over
the objection of Seller if Purchaser’s legal counsel advises Purchaser that Purchaser
is required by law to release such confidential information.
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6.3

Dodd-Frank Act

The Parties intend this Transaction to be a “customary commercial arrangement” as described in
Section II.A.1 of Commodity Futures Trading Commission, Proposed Guidance, Certain Natural
Gas and Electric Power Contracts, 81 Fed. Reg. 20583 at 20586 (Apr. 8, 2016) and a “Forward
Capacity Transaction” within the meaning of Commodity Futures Trading Commission, Final
Order in Response to a Petition From Certain Independent System Operators and Regional
Transmission Organizations To Exempt Specified Transactions Authorized by a Tariff or Protocol
Approved by the Federal Energy Regulatory Commission, 78 Fed. Reg. 19,880 (Apr. 2, 2013).
6.4
Change in Law
If any action by the CPUC, CAISO or any Governmental Body having jurisdiction, or any change
in applicable law, occurring after the Confirmation Effective Date results in (i) material changes
to Purchaser’s or Seller’s obligations with regard to the Products sold hereunder, (ii) has the effect
of changing the transfer and sale procedure set forth in this Confirmation so that the performance
of this Confirmation becomes impracticable, or (iii) changes the Resource Adequacy
Requirements such that the Product can no longer be counted towards Purchaser’s Resource
Adequacy Requirements (a “Change in Law”), the Parties shall work in good faith to revise this
Confirmation so that the Parties can perform their obligations regarding the purchase and sale of
the Product sold hereunder in order to maintain the original intent.
6.5

Governing Law

Notwithstanding Section 24 of the WSPP Agreement, this Transaction and the rights and duties of
the Parties hereunder shall be governed by and construed, enforced and performed in accordance
with the laws of the state of California, without regard to principles of conflicts of law.
6.6

Collateral

Notwithstanding any provision in the WSPP Agreement to the contrary, including Section 27,
neither Party shall be required to post collateral or other security for this Transaction.
6.7

No Recourse to Members of Seller or Purchaser2

Parties are organized as a Joint Powers Authority in accordance with the Joint Exercise of Powers
Act of the State of California (Government Code Section 6500, et seq.) and are public entities
separate from its constituent members. Parties will solely be responsible for all debts, obligations
and liabilities accruing and arising out of this Confirmation. Each Party agrees that it shall have
no rights and shall not make any claims, take any actions or assert any remedies against either
Parties constituent members, or the officers, directors, advisors, contractors, consultants or
employees of either Party or either Parties constituent members, in connection with this
Confirmation.
6.8
2

Other WSPP Agreement Changes

For EBCE, 3CE, PCE, and SVCE only.
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For this Transaction, the WSPP Agreement shall be amended as follows:
(a)

Section 9.4 is deleted in its entirety and replaced with the following:
“In the event an invoice or portion thereof, or any other claim or adjustment arising
hereunder, is disputed, payment of the undisputed portion of the invoice shall be
required to be made when due, with notice of the objection given to the other Party.
Any invoice dispute or invoice adjustment shall be in writing and shall state the
basis for the dispute or adjustment. Payment of the disputed amount shall not be
required until the dispute is resolved. Upon resolution of the dispute, any required
payment shall be made within two (2) Business Days of such resolution along with
interest accrued at the Interest Rate from and including the due date to but excluding
the date paid. Inadvertent overpayments shall be returned upon request or deducted
by the Party receiving such overpayment from subsequent payments, with interest
accrued at the Interest Rate from and including the date of such overpayment to but
excluding the date repaid or deducted by the Party receiving such overpayment.
Any dispute with respect to an invoice is waived unless the other Party is notified
in writing within twelve (12) months after the invoice is rendered or any specific
adjustment to the invoice is made. If an invoice is not rendered within twelve (12)
months after the close of the month during which performance of a Transaction
occurred, the right to payment for such performance is waived.”

(b)

Section 22.1 is modified by inserting the following new text at the end thereof:
“(f) the failure of the Defaulting Party to pay its debts generally as they become
due or the Defaulting Party’s admission in a writing that is unable to generally pay
its debts as they become due;
(g) the institution, by the Defaulting Party, of a general assignment for the benefit
of its creditors; or
(h) the application for, consent to, or acquiescence to, by the Defaulting Party, the
appointment of a receiver, custodian, trustee, liquidator, or similar official for all or
a substantial portion of its assets.”

(c)

Section 22.2(b) is amended by inserting “and is continuing” after “Event of Default
occurs” in the first line thereof and deleting the second sentence therein.

(d)

Section 22.3(c) is amended by deleting the third sentence thereof and replacing it
with the following: “If the Non-Defaulting Party’s aggregate Gains exceed its
aggregate Losses and Costs, if any, resulting from the termination of this
Agreement or a Confirmation, the Termination Payment for all such Terminated
Transactions shall be zero, notwithstanding any provision in this Section or
Agreement to the contrary.”

(e)

In Section 22.3(e), delete the entire provision (including subsections) and replace
it with the following: “[Intentionally omitted]”
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(f)

In Section 22.3(f), delete the entire provision and replace it with the following:
“If the Defaulting Party disagrees with the calculation of the Termination Payment
and the Parties cannot otherwise resolve their differences, and provided that the
Defaulting Party has paid the undisputed part of the Termination Payment to the
Non-Defaulting Party as provided under Section 22.3(c), and that any amounts
disputed by the Defaulting Party are disputed in good faith, then the Defaulting
Party may submit the calculation issue to Dispute Resolution pursuant to Section
34.”

(g)

Section 28.1 is applicable and the Parties shall net monthly payments in accordance
with Exhibit A of the WSPP. Both Parties intend for the netting provisions of
Exhibit A to the WSPP Agreement to be effective on the Confirmation Effective
Date.

(h)

Section 30.1 is amended by inserting “or requested” after the word “required” in
Section 30.1(4) and by adding the following at the end of the first sentence: “; or
(8) to the Party’s and such Party’s affiliates’ lenders, counsel, accountants, advisors
and agents who have a need to know such information and have agreed to keep
such terms confidential”.

(i)

Subsections 34.1 and 34.2 are deleted and replaced with the following:
“34.1 INFORMAL DISPUTE RESOLUTION
IN THE EVENT OF ANY DISPUTE ARISING UNDER THIS
TRANSACTION, WITHIN TEN (10) DAYS FOLLOWING THE RECEIPT OF
A WRITTEN NOTICE FROM EITHER PARTY IDENTIFYING SUCH
DISPUTE, THE PARTIES SHALL MEET, NEGOTIATE AND ATTEMPT, IN
GOOD FAITH, TO RESOLVE THE DISPUTE QUICKLY, INFORMALLY AND
INEXPENSIVELY. IF THE PARTIES ARE UNABLE TO RESOLVE A
DISPUTE ARISING HEREUNDER WITHIN THIRTY (30) DAYS AFTER
RECEIPT OF SUCH NOTICE, THEN EITHER PARTY MAY SEEK ANY AND
ALL REMEDIES AVAILABLE TO IT AT LAW OR IN EQUITY, SUBJECT TO
THE LIMITATIONS SET FORTH IN THIS TRANSACTION.”
“34.2 EXCLUSIVE JURISDICTION
EACH PARTY SUBMITS TO THE EXCLUSIVE JURISDICTION OF
THE STATE OR FEDERAL COURTS LOCATED IN SAN FRANCISCO,
CALIFORNIA, FOR ANY ACTION OR PROCEEDING RELATING TO THIS
AGREEMENT OR ANY TRANSACTION, AND EXPRESSLY WAIVES ANY
OBJECTION IT MAY HAVE TO SUCH JURISDICTION OR THE
CONVENIENCE OF SUCH FORUM.”

(j)

The phrase “arbitration or” is deleted from the first line of Section 34.4.

(k)

The following shall be inserted as a new Section 34.5:
13
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“34.5 LIMITATION OF DAMAGES. EXCEPT AS OTHERWISE SPECIFIED
IN ANY CONFIRMATION, FOR BREACH OF ANY PROVISION OF THIS
CONFIRMATION AGREEMENT FOR WHICH AN EXPRESS REMEDY OR
MEASURE OF DAMAGES IS PROVIDED, THE EXPRESS REMEDY OR
MEASURE OF DAMAGES PROVIDED IS THE SOLE AND EXCLUSIVE
REMEDY UNDER THIS AGREEMENT AND THE AGREEMENT FOR THE
BREACH, LIABILITY FOR THE BREACH IS LIMITED AS SET FORTH IN
THE PROVISION AND ALL OTHER REMEDIES FOR DAMAGES AT LAW
OR IN EQUITY ARE WAIVED. EXCEPT AS OTHERWISE SPECIFIED IN
ANY CONFIRMATION, IF NO EXPRESS REMEDY OR MEASURE OF
DAMAGES IS PROVIDED IN THIS AGREEMENT FOR A PARTICULAR
BREACH, LIABILITY FOR THE BREACH IS LIMITED TO DIRECT
DAMAGES ONLY, THE DIRECT DAMAGES ARE THE SOLE AND
EXCLUSIVE REMEDY UNDER THIS AGREEMENT FOR THE BREACH,
AND ALL OTHER REMEDIES FOR DAMAGES AT LAW OR IN EQUITY
ARE WAIVED. EXCEPT AS OTHERWISE SPECIFIED IN ANY
CONFIRMATION, NEITHER PARTY IS LIABLE FOR ANY OTHER TYPE OF
DAMAGE, INCLUDING INCIDENTAL, PUNITIVE, EXEMPLARY,
CONSEQUENTIAL, SPECIAL OR INDIRECT DAMAGES OF ANY NATURE
(INCLUDING DAMAGES ASSOCIATED WITH LOST PROFITS, BUSINESS
INTERRUPTION AND LOSS OF GOODWILL) ARISING AT ANY TIME,
WHETHER IN TORT (INCLUDING THE SOLE OR CONTRIBUTORY
NEGLIGENCE OF EITHER PARTY OR ANY RELATED PERSON),
WARRANTY, STRICT LIABILITY, CONTRACT OR STATUTE, UNDER
ANY INDEMNITY PROVISION, OR OTHERWISE.”
(l)

Section 37 is amended by inserting the following in the beginning of the section:
“On the date of entering into this Confirmation,”.

(m)

Section 41 “Witness” shall become Section 42 and the following “Standard of
Review” Section shall be substituted in its place:
“The Parties agree as follows:
From the date of entering into a Transaction under this Agreement and throughout
the term of such Transaction, the Parties each warrant and covenant as follows:
(i)

Absent the agreement of all Parties to the proposed change, the standard of
review for changes to any section of this Agreement (including all
Transactions and/or Confirmations) specifying the rate(s) or other material
economic terms and conditions agreed to by the Parties herein, whether
proposed by a Party, a non-party or FERC acting sua sponte, shall be the
“public interest” standard of review set forth in United Gas Pipe Line Co.
v. Mobile Gas Service Corp., 350 U.S. 332 (1956) and Federal Power
Commission v. Sierra Pacific Power Co., 350 U.S. 348 (1956)( the “MobileSierra” doctrine) and clarified in Morgan Stanley Capital Group, Inc. v.
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Public Util. Dist. No. 1 of Snohomish 554 U.S. 527 (2008) and NRG Power
Marketing LLC v. Maine Pub. Util. Comm’n, 558 U.S. 165 (2010).
(ii)

6.9

The Parties, for themselves and their successors and assigns, (i) agree that
this “public interest” standard shall apply to any proposed changes in any
other documents, instruments or other agreements executed or entered into
by the Parties in connection with this Agreement and (ii) hereby expressly
and irrevocably waive any rights they can or may have to the application of
any other standard of review, including the “just and reasonable” standard.”

Counterparts

This Confirmation may be signed in any number of counterparts with the same effect as if the
signatures to the counterparts were upon a single instrument. The Parties may rely on electronic,
or scanned signatures as originals under this Confirmation. Delivery of an executed signature page
of this Confirmation by electronic mail transmission (including PDF) shall be the same as delivery
of a manually executed signature page.
6.10

Entire Agreement; No Oral Agreements or Modifications

This Confirmation sets forth the terms of the Transaction into which the Parties have entered and
shall constitute the entire agreement between the Parties relating to the contemplated purchase and
sale of the Product. Notwithstanding any other provision of the Agreement, this Transaction may
be confirmed only through a Documentary Writing executed by both Parties, and no amendment
or modification to this Transaction shall be enforceable except through a Documentary Writing
executed by both Parties.
[Signatures appear on the following page.]
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AGREED AS OF THE EFFECTIVE DATE:
Peninsula Clean Energy Authority

Silicon Valley Clean Energy Authority
DocuSigned by:

By:

By:

£riiL frtdMlukiAsJiyMA,
5CA64B9AC4C24C3...

Name: Janis Pepper

Name: Girish Balachandran

Title: CEO

Title: CEO
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APPENDIX A
DEFINED TERMS
“Alternate Capacity” means replacement Product which Seller has elected to provide to Purchaser
in accordance with the terms of Section 2.3.
“CAISO” means the California ISO or the successor organization to the functions thereof.
“Capacity Attributes” means attributes of the Shown Unit that may be counted toward Compliance
Obligations, including: flexibility, dispatchability, physical location or point of electrical
interconnection of the Shown Unit; Unit ability to generate at a given capacity level, provide
ancillary services, or ramp up or down at a given rate; any current or future defined characteristics,
certificates, tags, credits, or accounting constructs of the Shown Unit, howsoever entitled,
identified from time to time by the CAISO or a Governmental Body having jurisdiction over
Compliance Obligations.
“CIRA Tool” means the CAISO Customer Interface for Resource Adequacy.
“Compliance Obligations” means, as applicable, RAR, Local RAR and FCR.
“Compliance Showings” means the applicable LSE’s compliance with the resource adequacy
requirements of the CPUC for an applicable Showing Month.
“Contingent Firm RA Product” has the meaning set forth in Article 1 herein.
“CPUC Decisions” means any currently effective or future decisions, resolutions, or rulings related
to resource adequacy.
“CPUC Filing Guide” is the document issued annually by the CPUC which sets forth the
guidelines, requirements and instructions for load serving entities to demonstrate compliance with
the CPUC’s resource adequacy program.
“Effective Flexible Capacity” has the meaning given in CAISO’s FERC-approved Tariff.
“Environmental Costs” means (i) costs incurred in connection with acquiring and maintaining all
environmental permits and licenses for the Product, (ii) the Product’s compliance with all
applicable environmental laws, rules, and regulations, including capital costs for pollution
mitigation or installation of emissions control equipment required to permit or license the Product,
(iii) all operating and maintenance costs for operation of pollution mitigation or control equipment,
(iv) costs of permit maintenance fees and emission fees as applicable, (v) the costs of all emission
reductions that have been authorized by a local air pollution control district or emissions trading
credits or units pursuant to the California Health & Safety Code, market based incentive programs
such as the South Coast Air Quality Management District’s Regional Clean Air Incentives Market,
authorizations to emit sulfur dioxide and oxides of nitrogen by the Environmental Protection
Agency, and any costs related to greenhouse gas emissions required by any applicable
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environmental laws, rules, regulations, or permits to operate, and (vi) costs associated with the
disposal, clean-up, decontamination or remediation, on or off site, of hazardous substances.
“Expected Contract Quantity” means, with respect to any Showing Month of the Delivery Period,
(a) for Firm RA Product, the Contract Quantity of Product, including the amount of Contract
Quantity of Product that Seller has elected to provide Alternate Capacity, and (b) for Contingent
Firm RA Product, the Contract Quantity of Product for such Showing Month, including the
amount of Contract Quantity of Product that Seller has elected to provide Alternate Capacity,
less any reductions to Contract Quantity consistent with Section 2.2 with respect to which Seller
has not elected to provide Alternate Capacity.
“FCR” means the flexible capacity requirements established for LSEs by the CPUC pursuant to
the CPUC Decisions, the CAISO pursuant to the Tariff, or other Governmental Body having
jurisdiction over Compliance Obligations and includes any non-binding advisory showing which
an LSE is required to make with respect to flexible capacity.
“FCR Attributes” means, with respect to a Shown Unit, any and all resource adequacy attributes
of the Shown Unit, as may be identified from time to time by the CPUC, CAISO, or other
Governmental Body having jurisdiction over Compliance Obligations, that can be counted toward
an LSE’s FCR.
“Firm RA Product” has the meaning set forth in Article 1 herein.
“Flexible Capacity Category” shall be as described in the annual CPUC Filing Guide, as such may
be modified, amended, supplemented or updated from time to time.
“Governmental Body” means any federal, state, local, municipal or other government; any
governmental, regulatory or administrative agency, commission or other authority lawfully
exercising or entitled to exercise any administrative, executive, judicial, legislative, police,
regulatory or taxing authority or power; and any court or governmental tribunal.
“Interest Rate” means, for any date, the lesser of (a) the per annum rate of interest equal to the
prime lending rate as may from time to time be published in The Wall Street Journal under “Money
Rates” on such day (or if not published on such day on the most recent preceding day on which
published), plus two percent (2%) and (b) the maximum rate permitted by applicable law.
“Local RAR” means the local resource adequacy requirements established for LSEs by the CPUC
pursuant to the CPUC Decisions, by CAISO pursuant to the Tariff, or by any other Governmental
Body having jurisdiction over Compliance Obligations.
“Local RAR Attributes” means, with respect to a Shown Unit, any and all resource adequacy
attributes of the Shown Unit, as may be identified from time to time by the CPUC, CAISO, or
other Governmental Body having jurisdiction over Compliance Obligations, that can be counted
toward an LSE’s Local RAR.
“LSE” means “Load Serving Entity” as such term is used in Section 40.9 of the Tariff.
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“MW” means megawatt.
“Net Qualifying Capacity” has the meaning given in CAISO’s FERC-approved Tariff.
“Notification Deadline” is twenty (20) Business Days before the relevant deadlines for the
corresponding Compliance Showings applicable to the relevant Showing Month.
“Planned Outage” means, subject to and as further described in the CPUC Decisions, a CAISOapproved, planned or scheduled disconnection, separation or reduction in capacity of the Unit
that is conducted for the purposes of carrying out routine repair or maintenance of such Unit, or
for the purposes of new construction work for such Unit.
“Product” means RAR Attributes, Local RAR Attributes and FCR Attributes, each for the Delivery
Period, Unit, Contract Quantity, Contract Price and other specifications contained in Appendix B.
“Prorated Percentage of Unit Factor” means the percentage, as specified in Appendix B, of the
Unit NQC as of the Effective Date that is dedicated to Purchaser under this Transaction.
“Prorated Percentage of Unit Flexible Factor” means the percentage, as specified in Appendix B,
of the Unit EFC as of the Effective Date that is dedicated to Purchaser under this Transaction.
“Prudent Operating Practice” means (a) the applicable practices, methods and acts required by or
consistent with applicable laws and reliability criteria, and otherwise engaged in or approved by a
significant portion of the electric power industry during the relevant time period in the Western
United States, or (b) any of the practices, methods and acts which, in the exercise of reasonable
judgment in light of the facts known at the time the decision was made, could have been expected
to accomplish the desired result at a reasonable cost consistent with good business practices,
reliability, safety and expedition. Prudent Operating Practice is not intended to be limited to the
optimum practice, method or act to the exclusion of all others, but rather to acceptable practices,
methods or acts generally accepted in the electric power industry in the Western United States.
“RAR Attributes” means, with respect to a Shown Unit, any and all resource adequacy attributes
of the Shown Unit, as may be identified from time to time by the CPUC, CAISO, or other
Governmental Body having jurisdiction over Compliance Obligations, that can be counted toward
an LSE’s RAR.
“Replacement Unit” has the meaning set forth in Section 2.3.
“Resource Adequacy Requirements” or “RAR” means the resource adequacy requirements
established for LSEs by the CPUC pursuant to the CPUC Decisions, by CAISO pursuant to the
Tariff, or by any other Governmental Body having jurisdiction over Compliance Obligations, not
including Local RAR or FCR.
“Resource Category” shall be as described in the annual CPUC Filing Guide, as such may be
modified, amended, supplemented or updated from time to time.
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“SC” means Scheduling Coordinator as defined in the Tariff.
“Showing Month” means the calendar month of the Delivery Period that is the subject of the related
Compliance Showing.
“Shown Unit” means the Unit, or any Replacement Unit meeting the requirements of Section 2.3
of this Confirmation and specified by Seller in a Supply Plan.“Subsequent Purchaser” means the
purchaser of Product from Purchaser in a re-sale of Product by Purchaser.
“Swap Confirmation” means that certain WSPP Agreement Confirmation between Seller and
Purchaser dated concurrently herewith, in which Seller is purchasing 6.3 MW of Local Sierra
Product from Purchaser.
“Swap Reduction Option” has the meaning specified in Section 2.2(c).
“Substitute Capacity” has the meaning set forth in the Tariff for “RA Substitute Capacity”.
“Tariff” means the CAISO Tariff, including any current CAISO-published “Operating
Procedures” and “Business Practice Manuals,” in each case as amended or supplemented from
time to time.
“Unit” means the generation unit described in Appendix B. A Unit or Shown Unit may not be a
coal-fired generating facility.
“Unit EFC” means the lesser of the Unit’s Effective Flexible Capacity as set by CAISO as of the
Effective Date and that of the Unit on a subsequent date of determination.
“Unit NQC” means the lesser of the Unit’s Net Qualifying Capacity as set by CAISO as of the
Effective Date and that of the Unit on a subsequent date of determination.
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APPENDIX B
PRODUCT AND UNIT INFORMATION
Product:

El RAR

Local RAR

M Flexible Capacity

and all Capacity Attributes related to such Product.
Additional Product Information (fill in all that apply):
CAISO Zone:
Resource Category (MCC Bucket): _4
CPUC Local Area (if applicable): N/A
Flexible Capacity Category (if applicable): 1

Contract Quantity and Contract Price:
RAR and Local RAR, as applicable
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Unit 1
Unit Specific Information
Resource Name
Physical Location
CAISO Resource ID
SCID of Resource
Unit NQC by month (e.g., Jan=50,Feb=65):
Unit EFC by month (e.g., Jan=30, Feb=50)
Resource Type (e.g., gas, hydro, solar, etc.)
Minimum Qualified Flexible Capacity
Category (Flex 1, 2 or 3)
TAC Area (e.g., PG&E, SCE)
Prorated Percentage of Unit Factor
Prorated Percentage of Unit Flexible Factor
Capacity Area (CAISO System, Fresno,
Sierra, Kern, LA Basin, Bay Area,
Stockton, Big Creek-Ventura, NCNB, San
Diego-IV or Humboldt)
Resource Category as defined by the CPUC
(DR, 1, 2, 3, 4)

REDONDO GEN STA. UNIT 5
Redondo Beach, CA
REDOND_7_UNIT 5
EDFR
495.9
365.9
Natural Gas Steam
1
SCE

LA Basin

4

(Repeat for additional Units)
[Information for specific Shown Units may be provided after the Effective Date pursuant to the
Confirmation.]
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APPENDIX C
NOTICE INFORMATION
Seller: Peninsula Clean Energy Authority

Purchaser: Silicon Valley Clean Energy
Authority

All Notices:

All Notices:
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APPENDIX D
PLANNED OUTAGE SCHEDULE

Unit Name

N/A

CAISO
Outage (MW)
Resource ID *
N/A

N/A

Appendix D - 1

SLIC
Outage
Start Date

SLIC
Outage
End Date

N/A

N/A
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WSPP RESOURCE ADEQUACY CONFIRMATION
This Confirmation confirms the transaction between Peninsula Clean Energy Authority, a
California joint powers authority (“Seller”) and Silicon Valley Clean Energy Authority, a
California joint powers authority (“Purchaser”), and each individually a “Party” and together the
“Parties”, dated as of September 14, 2021 (the “Effective Date”), by which Seller agrees to sell
and deliver, and Purchaser agrees to purchase and receive, the Product (the “Transaction”). This
Transaction is governed by the WSPP Agreement dated July 28, 2020 (the “WSPP Agreement”).
The WSPP Agreement and this Confirmation, including any applicable appendices, exhibits or
amendments thereto, shall be collectively referred to herein as the “Agreement” and will constitute
a single agreement between the Parties with respect to the Transaction. Capitalized terms not
otherwise defined in this Confirmation or the WSPP Agreement are defined in the Tariff.
ARTICLE 1
TRANSACTION TERMS
Product, Delivery Period, Contract Quantity, Contract Price and other specifics of the Product are
in Appendix B. Appendices A, B, C, and D are incorporated into this Confirmation.
☐ Firm RA Product:
Seller shall provide Purchaser with the Product from the Unit in the amount of the Contract
Quantity. If the Unit is not available to provide the full amount of the Contract Quantity for any
reason, then Seller shall have the option to supply Alternate Capacity pursuant to Section 2.3 to
fulfill the remainder of the Contract Quantity during such period. If Seller fails to provide
Purchaser with the Contract Quantity and has failed to supply Alternate Capacity to fulfill the
remainder of the Contract Quantity during such period, then Seller shall be liable for damages
and/or required to indemnify Purchaser for penalties or fines pursuant to the terms of Section 2.5.
☒ Contingent Firm RA Product:
Seller shall provide Purchaser with Product from the Unit in the amount of the Contract Quantity.
If the Unit is not available to provide the full amount of the Contract Quantity as a result of any
reduction of the Contract Quantity of the Unit in accordance with Section 2.2, Seller shall have the
option to notify Purchaser that either (a) Seller will not provide the portion of the Contract Quantity
attributable to such reduction during the period of such non-availability; or (b) Seller will supply
Alternate Capacity to fulfill the remainder of the Contract Quantity during such period pursuant to
Section 2.3. If the Unit is not available to provide the full amount of the Contract Quantity as a
result of any reason other than as provided in Section 2.2, then Seller shall have the option to
supply Alternate Capacity pursuant to Section 2.3 to fulfill the remainder of the Contract Quantity
during such period. If Seller fails to provide Purchaser with the Expected Contract Quantity from
the Unit and has failed to supply Alternate Capacity to fulfill the remainder of the Expected
Contract Quantity during such period, then Seller shall be liable for damages and/or required to
indemnify Purchaser for penalties or fines pursuant to the terms of Section 2.5.

1
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ARTICLE 2
DELIVERY OBLIGATIONS AND ADJUSTMENTS
2.1

Sale and Delivery of Product
(a)

For each Showing Month of the Delivery Period, Seller shall sell and deliver to
Purchaser, and Purchaser shall purchase and receive from Seller, the Expected
Contract Quantity of the Product from the Shown Unit(s). Seller’s obligation to
deliver the Expected Contract Quantity of Product for the Delivery Period is firm
and will not be excused for any reason.

(b)

Seller shall deliver the Expected Contract Quantity by submitting to CAISO in its
Supply Plan the Shown Unit(s) and the characteristics of the Shown Unit(s) and
Product for Purchaser, as further specified in Appendix B, all in compliance with
this Confirmation.

(c)

Seller shall cause all Supply Plans to meet and be filed in conformance with the
requirements of the CPUC and the Tariff. Seller shall submit, or cause the Shown
Unit’s SC to submit, on a timely basis with respect to each applicable Showing
Month, Supply Plans in accordance with the Tariff and CPUC requirements to
identify and confirm the Product delivered to Purchaser for each Showing Month
of the Delivery Period. The total amount of Product identified and confirmed for
such Showing Month shall equal the Expected Contract Quantity, including a
request for Hold-Back Capacity pursuant to Article Five of this Confirmation.

(d)

Seller shall sell and deliver Product from a Shown Unit that meets the requirements
set forth in Appendix B, including the Resource Category and, if applicable, the
Flexible Capacity Category. In no event shall a Shown Unit utilize coal or coal
materials as a source of fuel. A Shown Unit must be a specific resource that is
connected directly to the CAISO controlled grid or be under the operational control
of CAISO. A Shown Unit may not be an unspecified import. Seller shall identify
the Shown Unit(s) and Expected Contract Quantity by providing Purchaser with the
specific information contemplated in Appendix B no later than the Notification
Deadline for the relevant Showing Month.

(e)

If CAISO rejects either the Supply Plan or the Resource Adequacy Plan with
respect to any part of the Expected Contract Quantity for the Shown Unit(s) in any
Showing Month, the Parties shall confer, make such corrections as are necessary
for acceptance, and resubmit the corrected Supply Plan or Resource Adequacy Plan
for validation before the applicable deadline for the Showing Month.

(f)

The Product is delivered and received when the CIRA Tool shows that the Supply
Plan submitted in compliance with Purchaser’s instructions, including Purchaser’s
instructions to withhold all or part of the Expected Contract Quantity from Seller’s
Supply Plan for any Showing Month during the Delivery Period, has been accepted
for the Product from the Shown Unit(s) by CAISO. Seller has failed to deliver the
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Product if (i) Purchaser has elected to submit the Product from the Shown Unit in
its Resource Adequacy Plan and such submission is accepted by the CPUC and the
CAISO but the Supply Plan and Resource Adequacy Plan are not matched in the
CIRA Tool and are rejected by CAISO notwithstanding performance of Section
2.1(e) or (ii) Seller fails to submit the volume of Expected Contract Quantity for
any Showing Month in such amount as instructed by Purchaser for the applicable
Showing Month. Seller will not have failed to deliver the Expected Contract
Quantity if Purchaser fails or chooses not to submit the Shown Unit(s) and the
Product in its Resource Adequacy Plan with the CPUC or CAISO.

2.2

(g)

Hold-Back Capacity, if any, is deemed Contract Quantity delivered, unless utilized
under Article Five as Substitute Capacity, then Contract Quantity is delivered
according to the timeline requirements therein.

(h)

The Shown Unit(s) must not have characteristics that would trigger the need for
Purchaser or Seller to file an advice letter or other request for authorization with
the CPUC or for Purchaser to make a compliance filing pursuant to California
Public Utilities Code Section 380.1

Reductions in Contract Quantity
(a)

If Seller is providing Contingent Firm RA Product, Seller’s obligation to deliver the
Contract Quantity for each Showing Month may be reduced at Seller’s option by
the amount of any Planned Outages which exist with respect to any portion of the
Unit during the applicable Showing Month; provided, (i) Seller notifies Purchaser
by the Notification Deadline applicable to that Showing Month of the amount of
Product from the Unit that Purchaser may include in Purchaser’s Compliance
Showings applicable to that month as a result of such Planned Outage, and (ii) such
reduction is able to be reflected on the Supply Plansin accordance with the Tariff.

(b)

In the event Seller is unable to provide the Contract Quantity for any portion of a
Showing Month because of a Planned Outage of a Unit, Seller has the option, but
not the obligation, to provide Product for such portions of such Showing Month
from Replacement Units, provided Seller providesand identifiessuch Replacement
Units in accordance with Section 2.3.

(c)

Seller’s obligation to deliver the Contract Quantity for each day of each Showing
Month may be reduced at Seller’s option in the event Purchaser fails to deliver, for
any reason, the contract quantity of product set forth in Appendix B of the Swap
Confirmation (such option, the “Swap Reduction Option”); provided, however, that
(i) Seller’s obligation to deliver the Contract Quantity of Product may not be
reduced by an amount greater than the contract quantity of product that Purchaser
failed to deliver under the Swap Confirmation and (ii) that the Swap Reduction
Option is subject to Seller providing written notice to Purchaser of such

1

For example, contracts with Once-Through Cooling resources that terminate one year or less before the State Water
Resources Control Board compliance deadline require an advice letter filing under CPUC Decision 12-04-046
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modification no later than two (2) Business Days before the initial Compliance
Showing deadline for such Showing Month. Seller’s rights under the Swap
Reduction Option are cumulative and in addition to Seller’s rights under the Swap
Confirmation.
2.3

Seller’s Option To Provide Alternate Capacity

If Seller is unable to provide the full Contract Quantity for a Showing Month for any reason,
including, without limitation, as provided in Section 2.2, or Seller desires to provide some or all
of the Contract Quantity for any Showing Month from a different generating unit other than the
Unit, then Seller may, at no cost to Purchaser, provide Purchaser with replacement Product from
one or more replacement units having the same Capacity Attributes of the Unit(s) originally
identified in Appendix B, including the same Resource Category and, if applicable, the Flexible
Capacity Category (each such unit, a “Replacement Unit”) in an amount such that the total amount
of Product provided to Purchaser from the Unit and any Replacement Unit(s) for each Showing
Month is not more than the Contract Quantity, provided that in each case:
(a)

Seller shall notify Purchaser in writing of its intent to provide Alternate Capacity
and shall identify the proposed Replacement Units from which such Alternate
Capacity shall be provided no later than the Notification Deadline for Purchaser’s
Compliance Showings related to such Showing Month;

(b)

The proposed Replacement Units must (i) be accepted by the CAISO, and (ii)
otherwise satisfy the requirements of this Agreement;

(c)

Seller shall, or shall cause the SC to submit a Supply Plan for each Showing Month
and, if applicable, annual filing, no later than the Notification Deadline for
Purchaser’s Compliance Showings;

(d)

If Seller does not comply with the requirements of Sections 2.3(a), (b) and (c) for
the applicable Showing Month and, if applicable, annual filing, then any such
Replacement Units shall not be deemed a Replacement Unit for purposes of this
Confirmation for that Showing Month and Seller shall not receive payment for
such Product; and

(e)

The designation of any Replacement Unit(s) by Seller shall be subject to
Purchaser’s prior written approval, which shall not be unreasonably withheld.

Once Seller has identified in writing any Replacement Units that meet the requirements of this
Section 2.3 and Purchaser has approved such Replacement Units as consistent with this
Confirmation, then any such Replacement Units shall be deemed a Unit for purposes of this
Confirmation for that Showing Month. Purchaser’s approval of a Replacement Unit as to a given
Showing Month shall not be construed as approval of such Replacement Unit for any subsequent
Showing Month.
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2.4

Planned Outages

As of the Confirmation Effective Date, Seller and Purchaser have agreed to all Planned Outages as
specified in Appendix D (“Planned Outage Schedule”) for all relevant Showing Months for the
following calendar year, or until the end of the Delivery Period, whichever is shorter. Seller may
provide Purchaser with proposed changes to the Planned Outage Schedule from time to time.
Within ten (10) Business Days after Purchaser’s receipt of any Seller proposed changes, Purchaser
shall notify Seller in writing of any reasonable requests for modifications to such Seller proposed
changes, and Seller shall, to the extent consistent with Prudent Operating Practice, accommodate
Purchaser’s requests regarding the timing of any Seller proposed changes to the Planned Outage
Schedule.
2.5

2.6

Purchaser’s Remedies for Seller’s Failure to Deliver Expected Contract Quantity
(d)

If Seller fails to deliver any part of the Expected Contract Quantity as required
herein for any Showing Month, Seller shall be liable for damages pursuant to
Section 21.3 of the WSPP Agreement, without reference to the word “hourly”
therein.

(e)

Seller shall indemnify, defend and hold harmless Purchaser from any penalties,
fines or costs, including Environmental Costs, assessed against Purchaser by the
CPUC, CAISO or other Governmental Body resulting from Seller’s failure to
deliver the Product or a Shown Unit’s SC’s failure to timely or accurately submit
Supply Plans in accordance with the Tariff and this Confirmation. The Parties shall
use commercially reasonable efforts to minimize such penalties, fines or costs;
provided, that in no event will Purchaser be required to use or change its utilization
of its owned or controlled assets or market positions to minimize these penalties,
fines or costs. If Seller fails to pay the foregoing penalties, fines or costs, or fails to
reimburse Purchaser for those penalties, fines or costs, then, without prejudice to
its other rights and remedies, Purchaser may setoff and recoup those penalties, fines
or costs against any future amounts it may owe to Seller under this Confirmation
or the WSPP Agreement.

Purchaser’s Re-Sale of Product
(a)

Purchaser may re-sell all or part of the Product; provided that any such re-sale must
not increase Seller’s obligations hereunder other than as set forth in this Section
2.6(a). For any such a resale, the Resource Adequacy Plan of Purchaser as used
herein will refer to the Resource Adequacy Plan of Subsequent Purchaser. Seller
shall, or shall cause the Shown Unit’s SC, to follow Purchaser’s instructions with
respect to providing such resold Product to Subsequent Purchasers, to the extent
such instructions are consistent with Seller’s obligations under this Confirmation.
Seller shall, and shall cause the Shown Unit’s SC, to take all commercially
reasonable actions and execute all documents or instruments reasonably necessary
to allow such Subsequent Purchasers to use such resold Product in a manner
consistent with Purchaser’s rights under this Confirmation. If Purchaser incurs any
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liability to a Subsequent Purchaser due to the failure of Seller or the Shown Unit’s
SC to comply with this Confirmation, Seller will be liable to Purchaser for the
amounts Seller would have owed Purchaser under this Confirmation if Purchaser
had not resold the Product.
(b)

Purchaser shall notify Seller in writing of any resale of Product and the Subsequent
Purchaser no later than two (2) Business Days before the Notification Deadline for
each Showing Month for which Purchaser has resold the Product. Purchaser shall
notify Seller of any subsequent changes or further resales no later than two (2)
Business Days before the Notification Deadline for the Showing Month.

(c)

If CAISO or CPUC develops a centralized capacity market, Purchaser will have
exclusive rights to direct the Seller or the Unit’s SC to offer, bid, or otherwise
submit the Expected Contract Quantity of Product for re-sale in such market, Seller
and the Unit’s SC shall comply with Purchaser’s direction and Purchaser shall
retain and receive all revenues from such re-sale.

(d)

Purchaser shall have the exclusive right to direct the Seller or the Unit’s SC to offer,
bid, or otherwise submit the Expected Contract Quantity into the CAISO
Competitive Solicitation Process (CSP) for CPM Capacity. Seller and the Unit’s
SC shall comply with the Purchaser’s direction and, to the extent that the CAISO
designates the Expected Contract Quantity as CPM Capacity, Purchaser shall be
entitled to retain and receive the CPM Capacity Payment. Unless otherwise
instructed by Purchaser, (i) Seller shall not, and shall cause the Unit’s SC to not,
offer any portion of the Expected Contract Quantity to CAISO as CPM Capacity
and (ii) if CAISO designates any portion of the Contract Capacity as CPM
Capacity, then Seller shall, and shall cause the Unit’s SC to, promptly (and in any
event within one (1) Business Day of the time Seller receives notification from
CAISO) notify Purchaser of such designation, and if CAISO makes such a
designation, Seller shall not, and shall cause the Unit’s SC to not, accept any such
designation by CAISO unless and until Purchaser has agreed to accept such
designation.
ARTICLE 3
PAYMENTS

3.1

Payment

Purchaser shall make a monthly payment to Seller for each Unit by the later of (i) ten (10) Calendar
Days after Purchaser’s receipt of Seller’s invoice (which may be given upon first day of the
Showing Month) and (ii) the twentieth (20th) of the Showing Month, or if the twentieth (20th) is
not a Business Day the next following Business Day (“Monthly RA Capacity Payment”). The
Monthly RA Capacity Payment shall equal the product of (a) the applicable Contract Price for that
Showing Month, (b) the Expected Contract Quantity for the Showing Month and (c) 1,000,
rounded to the nearest penny (i.e., two decimal places); provided, however, that the Monthly RA
Capacity Payment shall be adjusted to reflect any portion of Expected Contract Quantity for the
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Showing Month that was not delivered in accordance with Section 2.1 for such Showing Month.
3.2

Allocation of Other Payments and Costs
(a)

Seller will receive any revenues from, and must pay all costs charged by, CAISO
or any other third party with respect to the Shown Unit(s) for (i) start-up, shutdown,
and minimum load costs, (ii) capacity for ancillary services, (iii) energy sales, (iv)
flexible ramping product, or (v) black start or reactive power services. Purchaser
must promptly report receipt of any such revenues to Seller. Purchaser must pay to
Seller any such amounts described in this Section 3.2(a) received by Purchaser or
a Subsequent Purchaser. Without prejudice to its other rights and remedies, Seller
may setoff and recoup any such amounts that are not paid to it pursuant to this
Section 3.2(a) against any amounts owed to Purchaser under the WSPP Agreement.

(b)

Purchaser is to receive and retain all revenues associated with the Expected
Contract Quantity of Product during the Delivery Period, including any capacity
and availability revenues from the Capacity Procurement Mechanism, or its
successor, RUC Availability Payments, or its successor, but excluding payments
described in Section 3.2(a)(i)-(v) or 3.2(d). Seller shall promptly report receipt of
any such revenues to Purchaser. Seller shall pay to Purchaser within thirty (30)
days of receipt any such amounts received by Seller, or a Shown Unit’s SC, owner,
or operator. Without prejudice to its other rights, Purchaser may set off and recoup
any such amounts that are not paid to it against amounts owed to Seller under the
WSPP Agreement.

(c)

If CAISO designates any part of the Contract Quantity as Capacity Procurement
Mechanism Capacity, then Seller shall, or shall cause the Shown Unit’s SC to,
within one (1) Business Day of the time Seller receives notification from CAISO,
notify Purchaser and not accept any such designation by CAISO unless and until
Purchaser has agreed to accept such designation.

(d)

Any Availability Incentive Payments or Non-Availability Charges are for Seller to
receive and pay.
ARTICLE 4
OTHER PURCHASER AND SELLER COVENANTS

4.1

CAISO Requirements

Seller shall schedule or cause the Shown Unit’s SC to schedule or make available to CAISO the
Expected Contract Quantity of the Product during the Delivery Period, in compliance with the
Tariff, and perform all, or cause the Shown Unit’s SC, owner, or operator to perform all,
obligations under applicable law and the Tariff relating to the Product. Purchaser is not liable for,
and Seller shall indemnify and hold Purchaser harmless from, the failure of Seller or the Shown
Unit’s SC, owner, or operator to comply with the Tariff, and for any penalties, fines or costs
imposed on Seller or the Shown Unit’s SC, owner, or operator for noncompliance.
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4.2

Seller’s and Purchaser’s Duties to Take Actions to Allow Product Utilization

Throughout the Delivery Period, Purchaser and Seller shall take all commercially reasonable
actions and execute all documents or instruments reasonably necessary to ensure (a) Purchaser’s
rights to the Expected Contract Quantity for the sole benefit of Purchaser or any Subsequent
Purchaser and (b) that Purchaser may use the Expected Contract Quantity to meet its Compliance
Obligations. Such commercially reasonable actions shall include, without limitation cooperating
with and providing, and causing each Shown Unit’s SC, owner, or operator to cooperate with and
provide, requested supporting documentation to the CAISO, the CPUC, or any other Governmental
Body responsible for administering the applicable Compliance Obligations, including to
demonstrate that the Expected Contract Quantity can be delivered to the CAISO controlled grid
for the minimum hours required to satisfy the Compliance Obligations, as applicable, pursuant to
the “deliverability” standards established by the CAISO or other Governmental Body of competent
jurisdiction.
If necessary, the Parties further agree to negotiate in good faith to amend this Confirmation to
conform this Transaction to subsequent clarifications, revisions, or decisions rendered by CAISO
or an applicable Governmental Body to maintain the benefits of the Transaction.
4.3

Seller’s Representations and Warranties

Seller represents and warrants to Purchaser throughout the Delivery Period that:
(a)

No part of the Contract Quantity during the Delivery Period has been committed
by Seller to any third party to satisfy Compliance Obligations or analogous
obligations in any CAISO or non-CAISO markets;

(b)

The Shown Unit(s) qualify to provide the Product under the Tariff, and the Shown
Unit(s) and Seller are capable of delivering the Product;

(c)

the aggregation of all amounts of Capacity Attributes that Seller has sold, assigned,
or transferred for the Shown Unit(s) during the Delivery Period does not exceed the
Shown Unit’s Net Qualifying Capacity and, if applicable, the Effective Flexible
Capacity for that Shown Unit;

(d)

if applicable, Seller has notified either the Shown Unit’s SC or the entity from
which Seller purchased the Product that Seller has transferred the Contract Quantity
of Product for the Delivery Period to Purchaser; and

(e)

Seller has notified or will notify the Shown Unit’s SC that Purchaser is entitled to
the revenues set forth in Section 3.2(b), and such Shown Unit’s SC is obligated to
promptly deliver those revenues to Purchaser, along with appropriate
documentation supporting the amount of those revenues.
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4.4

Market Based Rate Authority

Upon Purchaser’s written request, Seller shall, in accordance with FERC Order No. 697, submit a
letter of concurrence in support of any affirmative statement by Purchaser that this contractual
arrangement does not transfer “ownership or control of generation capacity” from Seller to
Purchaser as the term “ownership or control of generation capacity” is used in 18 CFR Section
35.42. Seller shall not, in filings, if any, made subject to Order Nos. 652 and 697, claim that this
contractual arrangement conveys ownership or control of generation capacity from Seller to
Purchaser.
ARTICLE 5
HOLD-BACK AND SUBSTITUTE CAPACITY
No later than three (3) Business Days before the before the relevant deadlines for the Compliance
Showings applicable to that Showing Month, Purchaser may request in writing that Seller not list,
or cause the Unit’s Scheduling Coordinator not to list, in the Unit’s Supply Plan a portion or all of
the Contract Quantity for any portion of such Showing Month included in the Delivery Period
(“Hold-Back Capacity”). Along with such request, Purchaser shall also provide updated Unit
information reflecting the requested change. The updated Unit information shall be in the form of
the Supply Plan. Following Purchaser’s request for Hold-Back Capacity, Purchaser may request,
in writing, that Seller make the previously requested Hold-Back Capacity available for Purchaser’s
use as Substitute Capacity within the respective Showing Month. Such request shall be received
by Seller no later than eight (8) Business Days prior to the first day for which Purchaser seeks to
use such Substitute Capacity as required by the CAISO. The portion of the Contract Quantity that
is the subject of Purchaser’s request for Hold-Back Capacity shall be deemed Contract Quantity
delivered consistent with Section 2.1 for purposes of calculating a Monthly RA Capacity Payment
pursuant to Section 3.1 and calculating any amounts due pursuant to Sections 2.2. Seller shall, or
shall cause the Unit’s Scheduling Coordinator to, comply with Purchaser’s request under this
Article Five.
ARTICLE 6
ADDITIONAL WSPP AGREEMENT AMENDMENTS; GENERAL PROVISIONS
6.1

Termination Payment

For this Transaction, the following is inserted as a penultimate paragraph in Section 22.2(b) of the
WSPP Agreement:
“If Purchaser is the Non-Defaulting Party and Purchaser reasonably expects to incur or be
liable for any penalties, fines or costs from CAISO, or any Governmental Body, because
Purchaser or a Subsequent Purchaser is not able to include the applicable Expected
Contract Quantity in a Compliance Showing due to Seller’s Event of Default, then
Purchaser may, in good faith, estimate the amount of those penalties, fines or costs and
include the estimate in its determination of the Termination Payment, subject to accounting
to Seller when those penalties, fines or costs are finally ascertained. If this accounting
establishes that Purchaser’s estimate exceeds the actual amount of penalties, fines or costs,
Purchaser must promptly remit to Seller the excess amount with interest in accordance with
Section 9.3 of the WSPP Agreement. The rights and obligations with respect to
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determining and paying any Termination Payment, and any dispute resolution provisions
with respect thereto, survive the termination of this Transaction and continue until after
those penalties, fines or costs are finally ascertained.”
6.2

Confidentiality

Notwithstanding Section 30.1 of the WSPP Agreement:
(a)

(i) Purchaser may disclose information as necessary in order to support its
Compliance Showings or otherwise show it has met its Compliance Obligations;
(i) Seller may disclose as necessary to a Shown Unit’s SC or as necessary for
Supply Plans; (iii) each Party may disclose information as necessary to the
independent evaluator or other administrator of any competitive solicitation process
of Purchaser, which in turn may disclose such information as necessary to CAISO
or any Governmental Body; and (iv) Purchaser may disclose information to any
Subsequent Purchaser.

(b)

Seller acknowledges that Purchaser is a public agency subject to the requirements
of the California Public Records Act (Cal. Gov. Code section 6250 et seq.) and that
Purchaser may be required to make public this Confirmation (which may be
partially redacted by Purchaser) in connection with the process of seeking approval
from its board of directors for the execution of this Confirmation. Seller may
submit information to Purchaser that Seller considers confidential, proprietary, or
trade secret information pursuant the Uniform Trade Secrets Act (Cal. Civ. Code
section 3426 et seq.), or otherwise protected from disclosure pursuant to an
exemption to the California Public Records Act (Government Code sections 6254
and 6255). Seller acknowledges that Purchaser may submit to Seller information
that Purchaser considers confidential or proprietary or protected from disclosure
pursuant to exemptions to the California Public Records Act (Government Code
sections 6254 and 6255). Upon request or demand of any third person or entity not
a party to this Confirmation (“Requestor”) pursuant to the California Public
Records Act for production, inspection and/or copying of this Confirmation or any
information designated by a disclosing Party as confidential, the receiving Party as
soon as practical shall notify the disclosing Party that such request has been made,
by telephone call, letter sent via electronic mail, and/or by overnight carrier to the
address, or email address listed at the end of this Confirmation. The disclosing
Party shall be solely responsible for taking whatever legal steps are necessary to
protect information deemed by it to be confidential information and to prevent
release of information to the Requestor by the receiving Party. If the disclosing
Party takes no such action within ten (10) days, after receiving the foregoing notice
from the receiving Party, the receiving Party shall be permitted to comply with the
Requestor’s demand and is not required to defend against it. Notwithstanding the
foregoing, Purchaser may release confidential information without notice to or over
the objection of Seller if Purchaser’s legal counsel advises Purchaser that Purchaser
is required by law to release such confidential information.
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6.3

Dodd-Frank Act

The Parties intend this Transaction to be a “customary commercial arrangement” as described in
Section II.A.1 of Commodity Futures Trading Commission, Proposed Guidance, Certain Natural
Gas and Electric Power Contracts, 81 Fed. Reg. 20583 at 20586 (Apr. 8, 2016) and a “Forward
Capacity Transaction” within the meaning of Commodity Futures Trading Commission, Final
Order in Response to a Petition From Certain Independent System Operators and Regional
Transmission Organizations To Exempt Specified Transactions Authorized by a Tariff or Protocol
Approved by the Federal Energy Regulatory Commission, 78 Fed. Reg. 19,880 (Apr. 2, 2013).
6.4
Change in Law
If any action by the CPUC, CAISO or any Governmental Body having jurisdiction, or any change
in applicable law, occurring after the Confirmation Effective Date results in (i) material changes
to Purchaser’s or Seller’s obligations with regard to the Products sold hereunder, (ii) has the effect
of changing the transfer and sale procedure set forth in this Confirmation so that the performance
of this Confirmation becomes impracticable, or (iii) changes the Resource Adequacy
Requirements such that the Product can no longer be counted towards Purchaser’s Resource
Adequacy Requirements (a “Change in Law”), the Parties shall work in good faith to revise this
Confirmation so that the Parties can perform their obligations regarding the purchase and sale of
the Product sold hereunder in order to maintain the original intent.
6.5

Governing Law

Notwithstanding Section 24 of the WSPP Agreement, this Transaction and the rights and duties of
the Parties hereunder shall be governed by and construed, enforced and performed in accordance
with the laws of the state of California, without regard to principles of conflicts of law.
6.6

Collateral

Notwithstanding any provision in the WSPP Agreement to the contrary, including Section 27,
neither Party shall be required to post collateral or other security for this Transaction.
6.7

No Recourse to Members of Seller or Purchaser2

Parties are organized as a Joint Powers Authority in accordance with the Joint Exercise of Powers
Act of the State of California (Government Code Section 6500, et seq.) and are public entities
separate from its constituent members. Parties will solely be responsible for all debts, obligations
and liabilities accruing and arising out of this Confirmation. Each Party agrees that it shall have
no rights and shall not make any claims, take any actions or assert any remedies against either
Parties constituent members, or the officers, directors, advisors, contractors, consultants or
employees of either Party or either Parties constituent members, in connection with this
Confirmation.
6.8
2

Other WSPP Agreement Changes

For EBCE, 3CE, PCE, and SVCE only.
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For this Transaction, the WSPP Agreement shall be amended as follows:
(a)

Section 9.4 is deleted in its entirety and replaced with the following:
“In the event an invoice or portion thereof, or any other claim or adjustment arising
hereunder, is disputed, payment of the undisputed portion of the invoice shall be
required to be made when due, with notice of the objection given to the other Party.
Any invoice dispute or invoice adjustment shall be in writing and shall state the
basis for the dispute or adjustment. Payment of the disputed amount shall not be
required until the dispute is resolved. Upon resolution of the dispute, any required
payment shall be made within two (2) Business Days of such resolution along with
interest accrued at the Interest Rate from and including the due date to but excluding
the date paid. Inadvertent overpayments shall be returned upon request or deducted
by the Party receiving such overpayment from subsequent payments, with interest
accrued at the Interest Rate from and including the date of such overpayment to but
excluding the date repaid or deducted by the Party receiving such overpayment.
Any dispute with respect to an invoice is waived unless the other Party is notified
in writing within twelve (12) months after the invoice is rendered or any specific
adjustment to the invoice is made. If an invoice is not rendered within twelve (12)
months after the close of the month during which performance of a Transaction
occurred, the right to payment for such performance is waived.”

(b)

Section 22.1 is modified by inserting the following new text at the end thereof:
“(f) the failure of the Defaulting Party to pay its debts generally as they become
due or the Defaulting Party’s admission in a writing that is unable to generally pay
its debts as they become due;
(g) the institution, by the Defaulting Party, of a general assignment for the benefit
of its creditors; or
(h) the application for, consent to, or acquiescence to, by the Defaulting Party, the
appointment of a receiver, custodian, trustee, liquidator, or similar official for all or
a substantial portion of its assets.”

(c)

Section 22.2(b) is amended by inserting “and is continuing” after “Event of Default
occurs” in the first line thereof and deleting the second sentence therein.

(d)

Section 22.3(c) is amended by deleting the third sentence thereof and replacing it
with the following: “If the Non-Defaulting Party’s aggregate Gains exceed its
aggregate Losses and Costs, if any, resulting from the termination of this
Agreement or a Confirmation, the Termination Payment for all such Terminated
Transactions shall be zero, notwithstanding any provision in this Section or
Agreement to the contrary.”

(e)

In Section 22.3(e), delete the entire provision (including subsections) and replace
it with the following: “[Intentionally omitted]”
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(f)

In Section 22.3(f), delete the entire provision and replace it with the following:
“If the Defaulting Party disagrees with the calculation of the Termination Payment
and the Parties cannot otherwise resolve their differences, and provided that the
Defaulting Party has paid the undisputed part of the Termination Payment to the
Non-Defaulting Party as provided under Section 22.3(c), and that any amounts
disputed by the Defaulting Party are disputed in good faith, then the Defaulting
Party may submit the calculation issue to Dispute Resolution pursuant to Section
34.”

(g)

Section 28.1 is applicable and the Parties shall net monthly payments in accordance
with Exhibit A of the WSPP. Both Parties intend for the netting provisions of
Exhibit A to the WSPP Agreement to be effective on the Confirmation Effective
Date.

(h)

Section 30.1 is amended by inserting “or requested” after the word “required” in
Section 30.1(4) and by adding the following at the end of the first sentence: “; or
(8) to the Party’s and such Party’s affiliates’ lenders, counsel, accountants, advisors
and agents who have a need to know such information and have agreed to keep
such terms confidential”.

(i)

Subsections 34.1 and 34.2 are deleted and replaced with the following:
“34.1 INFORMAL DISPUTE RESOLUTION
IN THE EVENT OF ANY DISPUTE ARISING UNDER THIS
TRANSACTION, WITHIN TEN (10) DAYS FOLLOWING THE RECEIPT OF
A WRITTEN NOTICE FROM EITHER PARTY IDENTIFYING SUCH
DISPUTE, THE PARTIES SHALL MEET, NEGOTIATE AND ATTEMPT, IN
GOOD FAITH, TO RESOLVE THE DISPUTE QUICKLY, INFORMALLY AND
INEXPENSIVELY. IF THE PARTIES ARE UNABLE TO RESOLVE A
DISPUTE ARISING HEREUNDER WITHIN THIRTY (30) DAYS AFTER
RECEIPT OF SUCH NOTICE, THEN EITHER PARTY MAY SEEK ANY AND
ALL REMEDIES AVAILABLE TO IT AT LAW OR IN EQUITY, SUBJECT TO
THE LIMITATIONS SET FORTH IN THIS TRANSACTION.”
“34.2 EXCLUSIVE JURISDICTION
EACH PARTY SUBMITS TO THE EXCLUSIVE JURISDICTION OF
THE STATE OR FEDERAL COURTS LOCATED IN SAN FRANCISCO,
CALIFORNIA, FOR ANY ACTION OR PROCEEDING RELATING TO THIS
AGREEMENT OR ANY TRANSACTION, AND EXPRESSLY WAIVES ANY
OBJECTION IT MAY HAVE TO SUCH JURISDICTION OR THE
CONVENIENCE OF SUCH FORUM.”

(j)

The phrase “arbitration or” is deleted from the first line of Section 34.4.

(k)

The following shall be inserted as a new Section 34.5:
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“34.5 LIMITATION OF DAMAGES. EXCEPT AS OTHERWISE SPECIFIED
IN ANY CONFIRMATION, FOR BREACH OF ANY PROVISION OF THIS
CONFIRMATION AGREEMENT FOR WHICH AN EXPRESS REMEDY OR
MEASURE OF DAMAGES IS PROVIDED, THE EXPRESS REMEDY OR
MEASURE OF DAMAGES PROVIDED IS THE SOLE AND EXCLUSIVE
REMEDY UNDER THIS AGREEMENT AND THE AGREEMENT FOR THE
BREACH, LIABILITY FOR THE BREACH IS LIMITED AS SET FORTH IN
THE PROVISION AND ALL OTHER REMEDIES FOR DAMAGES AT LAW
OR IN EQUITY ARE WAIVED. EXCEPT AS OTHERWISE SPECIFIED IN
ANY CONFIRMATION, IF NO EXPRESS REMEDY OR MEASURE OF
DAMAGES IS PROVIDED IN THIS AGREEMENT FOR A PARTICULAR
BREACH, LIABILITY FOR THE BREACH IS LIMITED TO DIRECT
DAMAGES ONLY, THE DIRECT DAMAGES ARE THE SOLE AND
EXCLUSIVE REMEDY UNDER THIS AGREEMENT FOR THE BREACH,
AND ALL OTHER REMEDIES FOR DAMAGES AT LAW OR IN EQUITY
ARE WAIVED. EXCEPT AS OTHERWISE SPECIFIED IN ANY
CONFIRMATION, NEITHER PARTY IS LIABLE FOR ANY OTHER TYPE OF
DAMAGE, INCLUDING INCIDENTAL, PUNITIVE, EXEMPLARY,
CONSEQUENTIAL, SPECIAL OR INDIRECT DAMAGES OF ANY NATURE
(INCLUDING DAMAGES ASSOCIATED WITH LOST PROFITS, BUSINESS
INTERRUPTION AND LOSS OF GOODWILL) ARISING AT ANY TIME,
WHETHER IN TORT (INCLUDING THE SOLE OR CONTRIBUTORY
NEGLIGENCE OF EITHER PARTY OR ANY RELATED PERSON),
WARRANTY, STRICT LIABILITY, CONTRACT OR STATUTE, UNDER
ANY INDEMNITY PROVISION, OR OTHERWISE.”
(l)

Section 37 is amended by inserting the following in the beginning of the section:
“On the date of entering into this Confirmation,”.

(m)

Section 41 “Witness” shall become Section 42 and the following “Standard of
Review” Section shall be substituted in its place:
“The Parties agree as follows:
From the date of entering into a Transaction under this Agreement and throughout
the term of such Transaction, the Parties each warrant and covenant as follows:
(i)

Absent the agreement of all Parties to the proposed change, the standard of
review for changes to any section of this Agreement (including all
Transactions and/or Confirmations) specifying the rate(s) or other material
economic terms and conditions agreed to by the Parties herein, whether
proposed by a Party, a non-party or FERC acting sua sponte, shall be the
“public interest” standard of review set forth in United Gas Pipe Line Co.
v. Mobile Gas Service Corp., 350 U.S. 332 (1956) and Federal Power
Commission v. Sierra Pacific Power Co., 350 U.S. 348 (1956)( the “MobileSierra” doctrine) and clarified in Morgan Stanley Capital Group, Inc. v.
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Public Util. Dist. No. 1 of Snohomish 554 U.S. 527 (2008) and NRG Power
Marketing LLC v. Maine Pub. Util. Comm’n, 558 U.S. 165 (2010).
(ii)

6.9

The Parties, for themselves and their successors and assigns, (i) agree that
this “public interest” standard shall apply to any proposed changes in any
other documents, instruments or other agreements executed or entered into
by the Parties in connection with this Agreement and (ii) hereby expressly
and irrevocably waive any rights they can or may have to the application of
any other standard of review, including the “just and reasonable” standard.”

Counterparts

This Confirmation may be signed in any number of counterparts with the same effect as if the
signatures to the counterparts were upon a single instrument. The Parties may rely on electronic,
or scanned signatures as originals under this Confirmation. Delivery of an executed signature page
of this Confirmation by electronic mail transmission (including PDF) shall be the same as delivery
of a manually executed signature page.
6.10

Entire Agreement; No Oral Agreements or Modifications

This Confirmation sets forth the terms of the Transaction into which the Parties have entered and
shall constitute the entire agreement between the Parties relating to the contemplated purchase and
sale of the Product. Notwithstanding any other provision of the Agreement, this Transaction may
be confirmed only through a Documentary Writing executed by both Parties, and no amendment
or modification to this Transaction shall be enforceable except through a Documentary Writing
executed by both Parties.
[Signatures appear on the following page.]
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AGREED AS OF THE EFFECTIVE DATE:
Peninsula Clean Energy Authority

Silicon Valley Clean Energy Authority
DocuSigned by:

£riiL frtdMlukiAsJiyMA,

By:

By:

Name: Janis Pepper

Name: Girish Balachandran

Title: CEO

Title: CEO
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APPENDIX A
DEFINED TERMS
“Alternate Capacity” means replacement Product which Seller has elected to provide to Purchaser
in accordance with the terms of Section 2.3.
“CAISO” means the California ISO or the successor organization to the functions thereof.
“Capacity Attributes” means attributes of the Shown Unit that may be counted toward Compliance
Obligations, including: flexibility, dispatchability, physical location or point of electrical
interconnection of the Shown Unit; Unit ability to generate at a given capacity level, provide
ancillary services, or ramp up or down at a given rate; any current or future defined characteristics,
certificates, tags, credits, or accounting constructs of the Shown Unit, howsoever entitled,
identified from time to time by the CAISO or a Governmental Body having jurisdiction over
Compliance Obligations.
“CIRA Tool” means the CAISO Customer Interface for Resource Adequacy.
“Compliance Obligations” means, as applicable, RAR, Local RAR and FCR.
“Compliance Showings” means the applicable LSE’s compliance with the resource adequacy
requirements of the CPUC for an applicable Showing Month.
“Contingent Firm RA Product” has the meaning set forth in Article 1 herein.
“CPUC Decisions” means any currently effective or future decisions, resolutions, or rulings related
to resource adequacy.
“CPUC Filing Guide” is the document issued annually by the CPUC which sets forth the
guidelines, requirements and instructions for load serving entities to demonstrate compliance with
the CPUC’s resource adequacy program.
“Effective Flexible Capacity” has the meaning given in CAISO’s FERC-approved Tariff.
“Environmental Costs” means (i) costs incurred in connection with acquiring and maintaining all
environmental permits and licenses for the Product, (ii) the Product’s compliance with all
applicable environmental laws, rules, and regulations, including capital costs for pollution
mitigation or installation of emissions control equipment required to permit or license the Product,
(iii) all operating and maintenance costs for operation of pollution mitigation or control equipment,
(iv) costs of permit maintenance fees and emission fees as applicable, (v) the costs of all emission
reductions that have been authorized by a local air pollution control district or emissions trading
credits or units pursuant to the California Health & Safety Code, market based incentive programs
such as the South Coast Air Quality Management District’s Regional Clean Air Incentives Market,
authorizations to emit sulfur dioxide and oxides of nitrogen by the Environmental Protection
Agency, and any costs related to greenhouse gas emissions required by any applicable
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environmental laws, rules, regulations, or permits to operate, and (vi) costs associated with the
disposal, clean-up, decontamination or remediation, on or off site, of hazardous substances.
“Expected Contract Quantity” means, with respect to any Showing Month of the Delivery Period,
(a) for Firm RA Product, the Contract Quantity of Product, including the amount of Contract
Quantity of Product that Seller has elected to provide Alternate Capacity, and (b) for Contingent
Firm RA Product, the Contract Quantity of Product for such Showing Month, including the
amount of Contract Quantity of Product that Seller has elected to provide Alternate Capacity,
less any reductions to Contract Quantity consistent with Section 2.2 with respect to which Seller
has not elected to provide Alternate Capacity.
“FCR” means the flexible capacity requirements established for LSEs by the CPUC pursuant to
the CPUC Decisions, the CAISO pursuant to the Tariff, or other Governmental Body having
jurisdiction over Compliance Obligations and includes any non-binding advisory showing which
an LSE is required to make with respect to flexible capacity.
“FCR Attributes” means, with respect to a Shown Unit, any and all resource adequacy attributes
of the Shown Unit, as may be identified from time to time by the CPUC, CAISO, or other
Governmental Body having jurisdiction over Compliance Obligations, that can be counted toward
an LSE’s FCR.
“Firm RA Product” has the meaning set forth in Article 1 herein.
“Flexible Capacity Category” shall be as described in the annual CPUC Filing Guide, as such may
be modified, amended, supplemented or updated from time to time.
“Governmental Body” means any federal, state, local, municipal or other government; any
governmental, regulatory or administrative agency, commission or other authority lawfully
exercising or entitled to exercise any administrative, executive, judicial, legislative, police,
regulatory or taxing authority or power; and any court or governmental tribunal.
“Interest Rate” means, for any date, the lesser of (a) the per annum rate of interest equal to the
prime lending rate as may from time to time be published in The Wall Street Journal under “Money
Rates” on such day (or if not published on such day on the most recent preceding day on which
published), plus two percent (2%) and (b) the maximum rate permitted by applicable law.
“Local RAR” means the local resource adequacy requirements established for LSEs by the CPUC
pursuant to the CPUC Decisions, by CAISO pursuant to the Tariff, or by any other Governmental
Body having jurisdiction over Compliance Obligations.
“Local RAR Attributes” means, with respect to a Shown Unit, any and all resource adequacy
attributes of the Shown Unit, as may be identified from time to time by the CPUC, CAISO, or
other Governmental Body having jurisdiction over Compliance Obligations, that can be counted
toward an LSE’s Local RAR.
“LSE” means “Load Serving Entity” as such term is used in Section 40.9 of the Tariff.
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“MW” means megawatt.
“Net Qualifying Capacity” has the meaning given in CAISO’s FERC-approved Tariff.
“Notification Deadline” is twenty (20) Business Days before the relevant deadlines for the
corresponding Compliance Showings applicable to the relevant Showing Month.
“Planned Outage” means, subject to and as further described in the CPUC Decisions, a CAISOapproved, planned or scheduled disconnection, separation or reduction in capacity of the Unit
that is conducted for the purposes of carrying out routine repair or maintenance of such Unit, or
for the purposes of new construction work for such Unit.
“Product” means RAR Attributes, Local RAR Attributes and FCR Attributes, each for the Delivery
Period, Unit, Contract Quantity, Contract Price and other specifications contained in Appendix B.
“Prorated Percentage of Unit Factor” means the percentage, as specified in Appendix B, of the
Unit NQC as of the Effective Date that is dedicated to Purchaser under this Transaction.
“Prorated Percentage of Unit Flexible Factor” means the percentage, as specified in Appendix B,
of the Unit EFC as of the Effective Date that is dedicated to Purchaser under this Transaction.
“Prudent Operating Practice” means (a) the applicable practices, methods and acts required by or
consistent with applicable laws and reliability criteria, and otherwise engaged in or approved by a
significant portion of the electric power industry during the relevant time period in the Western
United States, or (b) any of the practices, methods and acts which, in the exercise of reasonable
judgment in light of the facts known at the time the decision was made, could have been expected
to accomplish the desired result at a reasonable cost consistent with good business practices,
reliability, safety and expedition. Prudent Operating Practice is not intended to be limited to the
optimum practice, method or act to the exclusion of all others, but rather to acceptable practices,
methods or acts generally accepted in the electric power industry in the Western United States.
“RAR Attributes” means, with respect to a Shown Unit, any and all resource adequacy attributes
of the Shown Unit, as may be identified from time to time by the CPUC, CAISO, or other
Governmental Body having jurisdiction over Compliance Obligations, that can be counted toward
an LSE’s RAR.
“Replacement Unit” has the meaning set forth in Section 2.3.
“Resource Adequacy Requirements” or “RAR” means the resource adequacy requirements
established for LSEs by the CPUC pursuant to the CPUC Decisions, by CAISO pursuant to the
Tariff, or by any other Governmental Body having jurisdiction over Compliance Obligations, not
including Local RAR or FCR.
“Resource Category” shall be as described in the annual CPUC Filing Guide, as such may be
modified, amended, supplemented or updated from time to time.
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“SC” means Scheduling Coordinator as defined in the Tariff.
“Showing Month” means the calendar month of the Delivery Period that is the subject of the related
Compliance Showing.
“Shown Unit” means the Unit, or any Replacement Unit meeting the requirements of Section 2.3
of this Confirmation and specified by Seller in a Supply Plan. “Subsequent Purchaser” means the
purchaser of Product from Purchaser in a re-sale of Product by Purchaser.
“Swap Confirmation” means that certain WSPP Agreement Confirmation between Seller and
Purchaser dated concurrently herewith, in which Seller is purchasing 6.3 MW of System Product
with flexible attributes from Purchaser.
“Swap Reduction Option” has the meaning specified in Section 2.2(c).
“Substitute Capacity” has the meaning set forth in the Tariff for “RA Substitute Capacity”.
“Tariff” means the CAISO Tariff, including any current CAISO-published “Operating
Procedures” and “Business Practice Manuals,” in each case as amended or supplemented from
time to time.
“Unit” means the generation unit described in Appendix B. A Unit or Shown Unit may not be a
coal-fired generating facility.
“Unit EFC” means the lesser of the Unit’s Effective Flexible Capacity as set by CAISO as of the
Effective Date and that of the Unit on a subsequent date of determination.
“Unit NQC” means the lesser of the Unit’s Net Qualifying Capacity as set by CAISO as of the
Effective Date and that of the Unit on a subsequent date of determination.
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APPENDIX B
PRODUCT AND UNIT INFORMATION
Product:

El RAR

Local RAR

Flexible Capacity

and all Capacity Attributes related to such Product.
Additional Product Information (fill in all that apply):
CAISO Zone: North
Resource Category (MCC Bucket): 4
CPUC Local Area (if applicable): Sierra
Flexible Capacity Category (if applicable): N/A
Delivery period
Contract Quantity and Contract Price:
RAR and Local RAR, as applicable
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Unit 1
Unit Specific Information
Resource Name
Physical Location
CAISO Resource ID
SCID of Resource
Unit NQC by month (e.g., Jan=50,Feb=65):
Unit EFC by month (e.g., Jan=30, Feb=50)
Resource Type (e.g., gas, hydro, solar, etc.)
Minimum Qualified Flexible Capacity
Category (Flex 1, 2 or 3)
TAC Area (e.g., PG&E, SCE)
Prorated Percentage of Unit Factor
Prorated Percentage of Unit Flexible Factor
Capacity Area (CAISO System, Fresno,
Sierra, Kern, LA Basin, Bay Area,
Stockton, Big Creek-Ventura, NCNB, San
Diego-IV or Humboldt)
Resource Category as defined by the CPUC
(DR, 1, 2, 3, 4)

Lodi Energy Center
Lodi, CA
LODIEC_2_PL1X2
NCPA
32.4
N/A
Gas
N/A
PG&E
N/A
N/A
Sierra
4

Unit 2
Unit Specific Information
Resource Name
Physical Location
CAISO Resource ID
SCID of Resource
Unit NQC by month (e.g., Jan=50,Feb=65):
Unit EFC by month (e.g., Jan=30, Feb=50)
Resource Type (e.g., gas, hydro, solar, etc.)
Minimum Qualified Flexible Capacity
Category (Flex 1, 2 or 3)
TAC Area (e.g., PG&E, SCE)
Prorated Percentage of Unit Factor
Prorated Percentage of Unit Flexible Factor
Capacity Area (CAISO System, Fresno,
Sierra, Kern, LA Basin, Bay Area,
Stockton, Big Creek-Ventura, NCNB, San
Diego-IV or Humboldt)
Resource Category as defined by the CPUC
(DR, 1, 2, 3, 4)
(Repeat for additional Units)
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[Information for specific Shown Units may be provided after the Effective Date pursuant to the
Confirmation.]
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APPENDIX C
NOTICE INFORMATION
Seller: Peninsula Clean Energy Authority

Purchaser: Silicon Valley Clean Energy
Authority

All Notices:

All Notices:
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APPENDIX D
PLANNED OUTAGE SCHEDULE

Unit Name

N/A

CAISO
Outage (MW)
Resource ID *
N/A

N/A

Appendix D - 1
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Outage
Start Date

SLIC
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MASTER POWER PURCHASE AND SALE AGREEMENT
RESOURCE ADEQUACY CONFIRMATION LETTER
BETWEEN
SILICON VALLEY CLEAN ENERGY AUTHORITY (“PARTY A” )
AND
PACIFIC GAS AND ELECTRIC COMPANY (“PARTY B”)
This confirmation letter (“Confirmation” ) confirms the Transaction between Party A and Party
B, which becomes effective on the date fully executed by both Parties (the “Confirmation
Effective Date”), in which Seller agrees to provide to Buyer the right to the Product, as such term
is defined in this Confirmation. This Transaction is governed by the Master Power Purchase and
Sale Agreement between the Parties, effective as of October 25th, 2017, together with the Cover
Sheet, the Collateral Annex and Paragraph 10 to the Collateral Annex , and any other annexes
thereto (collectively, as amended, restated, supplemented, or otherwise modified from time to
time, the “ Master Agreement” ). The Master Agreement and this Confirmation are collectively
referred to herein as the “Agreement ”. Capitalized terms used but not otherwise defined in this
Confirmation, have the meanings specified for such terms in the Master Agreement or the Tariff
(defined below) , as applicable. Section references herein are to this Confirmation unless
otherwise noted .
ARTICLE 1
TRANSACTION TERMS
Buyer: Party A

Seller: Party B
Product: The Product is the Capacity Attributes of the Unit ( s) as defined in Appendix B;
provided that if Buyer does not specify the Local Capacity Area in Appendix B, when
applicable, then Seller may provide Local RAR from any Local Capacity Area in the Seller’s
local areas. The Product does not include any right to the energy or ancillary services of the
Unit(s).
Delivery

Period:

Contract Quantity and Contract Price: The Contract Quantity and Contract Price for each day
of each Showing Month during the Delivery Period shall be set forth in Appendix B.
ARTICLE 2
DELIVERY OBLIGATIONS AND ADJUSTMENTS

2.1

Firm RA Product
Seller’s obligation to deliver the Contract Quantity of Product for each day included in
the Delivery Period is firm and will not be excused for any reason.
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2.2

Seller To Identify Shown Unit
(a)

2.3

Seller shall identify the Shown Unit(s) that meet the Product characteristics and
Contract Quantity specified in Appendix B by providing Buyer with the specific
Unit information no later than :
(i )

Fifteen (15) calendar days before the relevant deadlines for the
corresponding Compliance Showings applicable to the relevant Showing
Month, if the Confirmation Effective Date is at least fifteen (15 ) calendar
days before such Compliance Showing deadline; or

(ii )

One ( 1 ) business day from the Confirmation Effective Date if the
Confirmation Effective Date is less than fifteen (15) calendar days from
the Compliance Showing . Section 2.3 of this Confirmation does not apply
when the Confirmation Effective Date is within fifteen (15) calendar days
of the Compliance Showing.

(b)

The Shown Unit should not have characteristics that would trigger the need for
Buyer or Seller to file an Advice Letter to the CPUC.

(c)

Seller’s notice under this Section 2.2 shall be deemed acceptable to and approved
by Buyer upon receipt, unless Buyer, within three (3) Business Days of receipt of
Seller’s notice and in writing, notifies Seller of any objections Buyer has to the
proposed Shown Unit. If Buyer timely objects, Seller must identify another
Shown Unit within five (5) Business Days. Provided such Shown Unit meets the
requirements of this Confirmation, this second Shown Unit shall be deemed
acceptable to and approved by Buyer upon receipt. This section does not apply if
the Confirmation Effective Date is within fifteen (15) calendar days of the
relevant Compliance Showing deadline.

(d)

Once the Shown Unit designated by Seller is approved or deemed approved in
accordance with Section 2.2 (c ) , then any such Shown Unit will be automatically
deemed the Unit from which the Product is delivered for purposes of this
Confirmation for the affected Showing Month.

Seller To Provide Alternate Capacity
(a)

If Seller desires to provide the Contract Quantity for any Showing Month during
the Delivery Period from a different Unit other than the Shown Unit as designated
in Section 2.2, then Seller may, at no additional cost to Buyer , provide Buyer with
Product from one ( 1) or more Alternate Units in an amount such that the total
amount of Product provided to Buyer from the Unit and Alternate Units for the
Showing Month during the Delivery Period is equal to the Contract Quantity for
the Delivery Period.

(b)

If Seller desires to provide Product from an Alternate Unit under Section 2.3(a),
Seller must notify Buyer of its intent to provide Product from an Alternate Unit
and identify the proposed Alternate Unit meeting the Product characteristics
2
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specified in Appendix B no later than five ( 5 ) calendar days before the relevant
deadlines for the submission of Compliance Showings related to the applicable
Showing Month. Seller’s notice under this Section 2.3(b) shall be deemed
acceptable to and approved by Buyer upon receipt , unless Buyer, within one
(1 ) Business Day of receipt of Seller’s notice and in writing , notifies Seller of any
objections Buyer has to the proposed Alternate Unit. If Buyer timely objects
Seller must identity another Alternate Unit within two (2) Business Days.
Provided such Alternate Unit meets the requirements of a Shown Unit under this
Confirmation, this second Alternate Unit is deemed acceptable to and approved by
Buyer upon receipt.

.

(c)

2.4

Once the Alternate Unit is approved or deemed approved in accordance with
Section 2.3(b), then any such Alternate Unit will be automatically deemed the
Unit from which Product is delivered for purposes of this Confirmation for the
affected Showing Month.

Delivery

(a)

(b)

of Product

Seller shall provide Buyer with the Contract Quantity of Product for each day
during the Delivery Period consistent with the following:
(i)

Seller shall, on a timely basis with respect to each applicable Showing
Month, submit , or cause the Unit ’s Scheduling Coordinator to submit,
Supply Plans in accordance with the Tariff to identify and confirm the
Product provided to Buyer for each day of such Showing Month that is
included in the Delivery Period so that the total amount of Product identified
and confirmed for each such day of such Showing Month equals the
Contract Quantity for such day of such Showing Month.

(ii )

Seller will be deemed to have delivered the Product on each day to the
extent that Buyer receives credit from CAISO for such day for Product
identified and confirmed in the Supply Plan submitted for the Unit.

(iii )

Hold-Back Capacity, if any, is deemed Contract Quantity delivered , unless
utilized under Article 7 as Substitute Capacity, then Contract Quantity is
delivered according to the timeline requirements therein.

In accordance with Sections 2.2 and 2.3 and subject to Article 7, Seller shall to the
extent required by CAISO or the CPUC rules cause the information listed in
Appendix B to be included in all applicable Supply Plans and shall cause all Supply
Plans to be filed in conformance with the requirements of the CPUC Filing Guide
and the Tariff. In addition, if during the Delivery Period, there are changes to the
information included in Appendix B , the Parties agree to communicate such
changes to each other promptly.
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2.5

Damages

for Failure to Provide Capacity

If Seller fails to deliver to Buyer the Contract Quantity of Product for any day during the
Delivery Period in accordance with Section 2.4 then with respect to each Showing
Month, Seller is liable for damages pursuant to Section 4.1 of the Master Agreement, and
provided that Buyer has prepaid for the Contract of Quantity in accordance with Section
3.1, Seller shall pay to Buyer the following :
For each applicable day during the Showing Month included in the Delivery Period
in which the Buyer ’s Monthly Payment has been received by Seller in accordance
with Section 3.1 of this Confirmation only, the amount equal to (w) the applicable
Contract Price divided by (x) the number of days included in the Showing Month
multiplied by (y) the amount of Contract Quantity not delivered by Seller on such
day, multiplied by (z) 1,000 kW per MW.

2.6

Indemnities for Failure to Deliver Contract Quantity
(a)

(b)

2.7

Seller agrees to indemnify, defend and hold harmless Buyer from any penalties,
fines or costs assessed against Buyer by the CPUC or CAISO resulting from any
of the following :
(i )

Seller’s failure to deliver any portion of the Contract Quantity of Product
for any portion of the Delivery Period and such failure results in the
imposition of penalties, fines or costs assessed against Buyer; or

(ii )

A Unit’s Scheduling Coordinator’s failure to timely or accurately submit
Supply Plans in accordance with the applicable Tariff that identify Buyer’s
right to the Contract Quantity purchased hereunder for each day of the
Delivery Period.

With respect to the foregoing, the Parties shall use commercially reasonable
efforts to minimize such penalties, fines and costs; provided , that in no event shall
Buyer be required to use or change its utilization of its owned or controlled assets
or market positions to minimize these penalties, fines, and costs.

Buyer’s

(a)

Re-Sale of Product

Buyer may re-sell all or a portion of the Product purchased under this
Confirmation (’‘Resold Product ” ); provided that such re-sell right does not include
the ability to offer any portion of Product into the Competitive Solicitation
Process. If Buyer re -sells Product, Seller agrees, and agrees to cause the Unit’s
Scheduling Coordinator , to follow Buyer ’s instructions with respect to providing
such Resold Product to subsequent purchasers of such Resold Product to the
extent such instructions are consistent with Seller’s obligations under this
Confirmation. Seller further agrees, and agrees to cause the Unit ’s Scheduling
Coordinator , to take all commercially reasonable actions and execute any and all
documents or instruments reasonably necessaiy to allow such subsequent
purchasers to use such Resold Product in a manner consistent with Buyer’s rights
4
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under this Confirmation. If Buyer incurs any liability to any subsequent
purchaser of such Resold Product due to the failure of Seller or the Unit' s
Scheduling Coordinator to comply with the terms of this Confirmation, then
Seller shall be liable to Buyer for any liabilities Seller would have incurred under
this Confirmation if Buyer had not resold the Product, including without
limitation, pursuant to Sections 2.5 and 2.6 .
(b)

If Buyer exercises its right to re-sell the Product, Buyer shall notify Seller in
writing that such sale has occurred by providing to Seller the information
described in Appendix C (“ Re-sale Plan"). The Re-sale Plan shall be provided no
later than three (3) Business Days before the deadline for the Compliance
Showings applicable to the relevant Showing Month, except where Buyer
exercises its rights under Article 7, then Buyer shall notify Seller in accordance
with deadlines described in Article 7 . Buyer shall notify Seller of any subsequent
changes or further resale of the Resold Product , and such notice shall include all
updates to the information in Appendix C in accordance with the deadlines
described in this Section 2.7(b).
ARTICLE 3
PAYMENT

3.1

Monthly Payment

Buyer shall make a payment (a “Monthly Payment") to Seller, for the applicable Showing
Month, as follows:

Monthly Payment
where :
Q =

P =
CF =

= Q x P x CF

The Contract Quantity of Product to be delivered by Seller to Buyer
pursuant to Appendix B and consistent with Section 2.4 for the Showing
Month
The Contract Price for the Showing Month, expressed in dollars per kW month, as stated in Appendix B
The conversion factor equal to 1,000 kW per MW

The Monthly Payment calculation shall be rounded to two decimal places.

If the Confirmation Effective Date is more than fifteen (15 ) calendar days prior to the deadline
for the corresponding Compliance Showing applicable to the relevant Showing Month, payment
shall be paid by Buyer and received by Seller no later than fifteen (15 ) calendar days prior to the
deadlines for the corresponding Compliance Showings applicable to the Showing Month. If the
Confirmation Effective Date is fifteen (15) calendar days or less from the deadline for the
corresponding Compliance Showing applicable to the relevant Showing Month, the Monthly
Payment shall be made by Buyer and received by Seller no later than five (5 ) Business days
following the Confirmation Effective Date.
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3.2

Allocation of Other Payments and Costs
(a)

Seller is entitled to retain any revenues it may receive from, and shall pay all costs
charged by, CAISO or any other third party with respect to the Unit for ( i ) start up, shutdown, and minimum load costs , (ii) capacity revenue for ancillary
services, (iii) energy sales, ( iv ) revenue for flexible ramping product, and ( v) any
revenues for black start or reactive power services. All Seller revenues described
in this Section 3.2(a) and received by Buyer or a purchaser of Resold Product
must be remitted to Seller and Buyer shall pay such revenues to Seller if received
by Buyer or if a subsequent purchaser of Resold Product fails to remit those
revenues to Seller.
If Buyer fails to pay such revenues to Seller, Seller may recoup any amounts
owing to it for such revenues against any future amounts it may owe to Buyer.
Seller shall indemnify, defend and hold Buyer harmless from and against all
liabilities, damages, claims, losses, costs or expenses (including, without
limitation, attorneys’ fees) incurred by or brought against Buyer in connection
with Environmental Costs.

(b)

In order to verify the accuracy of such revenues, Buyer has the right, at its sole
expense and during normal working hours after reasonable prior notice, to hire an
independent third party reasonably acceptable to Seller to audit any documents,
records or data of Seller associated with the Contract Quantity and in accordance
with Section 3.1 of this Confirmation and Article Six of the Master Agreement.

(«0

If CAISO or CPUC develops a centralized capacity market, Buyer will have
exclusive rights to tell the Seller or the Unit’s Scheduling Coordinator to offer,
bid, or otherwise submit the applicable Contract Quantity of Product for each day
during the Delivery Period provided to Buyer pursuant to this Confirmation for
re-sale in such market, and retain and receive all revenues from such re-sale.

(d)

Buyer and Seller agree that the Unit is subject to the terms of the Availability
Standards, Non-Availability Charges, and Availability Incentive Payments as
contemplated under Section 40.9 of the Tariff. Any Availability Incentive
Payments or Non-Availability Charges are for the account, or are the
responsibility of, the Seller, as applicable.
ARTICLE 4
CAISO OFFER REQUIREMENTS

Seller is responsible for, as applicable, scheduling or causing the applicable Unit’s Scheduling
Coordinator to schedule with, or make available to, CAISO the Product delivered to Buyer for
each day during the Delivery Period in compliance with the Tariff, and performing all, or
causing the Unit’s Scheduling Coordinator , owner, or operator, as applicable, to perform all
obligations under the Tariff that are associated with the Product sold hereunder. Buyer is not
liable for the failure of Seller or the failure of any Unit’s Scheduling Coordinator, owner, or
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operator to comply with such Tariff provisions or any penalties or fines imposed on Seller or the
Unit’s Scheduling Coordinator (unless Seller is the Scheduling Coordinator), owner, or operator
for such noncompliance.
ARTICLE 5
OTHER BUYER AND SELLER COVENANTS

5.1

Seller’s and Buyer’ s Duty to Take Action to Allow the Utilization of the Product

Buyer and Seller shall, throughout the Delivery Period, take commercially reasonable actions
(including the execution of documents or instruments ) reasonably necessary to ensure Buyer’s
right to the use of the Contract Quantity on each day during the Delivery Period for the sole
benefit of Buyer or any applicable subsequent purchaser pursuant to Section 2.7 . The Parties
shall make commercially reasonable changes to this Confirmation necessary to conform this
Transaction to subsequent clarifications, revisions, or decisions rendered by the CPUC , FERC ,
CAISO or other Governmental Body having jurisdiction to administer Compliance Obligations .
5.2

Representations,

(a)

(b)

Warranties and Covenants

Seller represents and warrants to Buyer throughout the Delivery Period that:
(i)

no portion of the Contract Quantity for any day during the Delivery Period
has been committed by Seller to any third party in order to satisfy
Compliance Obligations or analogous obligations in any CAISO or nonCAISO markets;

(ii )

the Unit is connected to the CAISO Controlled Grid, is within the CAISO
Control Area, and is under the control of CAISO;

(iii )

each Unit’s Scheduling Coordinator , owner and operator is obligated to
comply with applicable laws, including the Tariff, relating to the Product;

(iv)

if Seller is the owner of the Unit, the aggregation of all amounts of
Capacity Attributes that Seller has sold, assigned or transferred for the
Unit for each day included in the Delivery Period does not exceed the Unit
NQC and , if applicable, the Unit EFC, for that Unit; and

(v)

Seller has notified either the Scheduling Coordinator of the Unit or the
entity from which Seller purchased the Product of the fact that Seller has
transferred the Contract Quantity for each day of the Delivery Period to
Buyer, or, if applicable, to a subsequent purchaser.

Seller represents and warrants to Buyer as of the date of the relevant Compliance
Showing, that Seller owns or has the exclusive right to the Product sold under this
Confirmation from the Unit ;
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(c)

(d)

5.3

Seller covenants as follows:
(i)

Seller shall not offer , and shall ensure that the Unit’s Scheduling
Coordinator does not offer , any portion of the Contract Quantity for any
day during the Delivery Period to CAISO as CPM Capacity . However, if
CAISO designates any portion of the Contract Capacity as CPM Capacity,
then Seller shall promptly notify Buyer , or shall cause the Unit’s
Scheduling Coordinator to promptly notify Buyer within one (1 ) Business
Day of the time Seller receives notification from CAISO . If CAISO makes
such a designation, Seller shall not accept , and shall ensure that the Unit’s
Scheduling Coordinator does not accept , any such designation by CAISO
unless and until Buyer has agreed to accept such designation ; and

(ii )

Seller shall, upon request, furnish Buyer, CAISO, CPUC or other
applicable Governmental Body evidence that its representation made in
Section 5.2(c)(i) is true and correct

Each Party covenants to the other Party throughout the Delivery Period to comply
with the Tariff, relating to the Product.

Counterparts

This Confirmation may be executed in counterparts, each of which shall be deemed an original,
but all of which together shall constitute one and the same instrument. Counterparts may be
delivered by electronic mail (including pdf or any electronic signature complying with the federal
ESIGN Act of 2000, California’s Uniform Electronic Transactions Act (Cal. Civ. Code Section
1633.1, et seq.) or other applicable law) or other transmission method and any other counterpart
so delivered shall have the same legal effect as an original.
ARTICLE 6
CONFIDENTIALITY

Notwithstanding Section 10.11 of the Master Agreement, the Parties may disclose all terms and
conditions of this Transaction to any Governmental Body, the CPUC, CAISO and the
Procurement Review Group, and Seller may disclose the transfer of the Contract Quantity for
each day during the Delivery Period under this Transaction to the Scheduling Coordinator of the
Unit in order for such Scheduling Coordinator to timely submit accurate Supply Plans. Each
disclosing Party shall use reasonable efforts to limit, to the extent possible, the ability of any
such applicable Governmental Body, CAISO, or Scheduling Coordinator to further disclose
information disclosed pursuant to this Article. In addition, if Buyer resells all or any portion of
the Contract Quantity for any day during the Delivery Period to another party, Buyer shall be
permitted to disclose to the purchaser of the Resold Product all such information necessary to
effect such resale transaction, other than the Contract Price.
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ARTICLE 7
HOLD-BACK AND SUBSTITUTE CAPACITY

No later than three (3 ) Business Days before the relevant deadline for the initial Compliance
Showing with respect to a particular Showing Month, Buyer may request in writing that Seller
not list, or cause the Unit’s Scheduling Coordinator not to list, in the Unit’s Supply Plan a
portion or all of the Contract Quantity for any portion of such Showing Month included in the
Delivery Period (“ Hold- Back Capacity” ). Along with such request, Buyer shall also provide
updated Unit information reflecting the requested change. The updated Unit information shall be
in the form of the Supply Plan. Following Buyer’s request for Hold-Back Capacity, Buyer may
request, in writing, that Seller make the previously requested Hold -Back Capacity available for
Buyer’s use as Substitute Capacity only for Planned Outages within the respective Showing
Month. Such request shall be received by Seller no later than eight (8) Business Days prior to the
first day of the Planned Outage for which Buyer seeks to use such Substitute Capacity as
required by the CAISO. The amount of Contract Quantity that is the subject of Buyer’s request
for Hold-Back Capacity shall be deemed Contract Quantity delivered consistent with Section 2.4
for purposes of calculating a Monthly Payment pursuant to Section 3.1 and calculating any
amounts due pursuant to Section 2.5 or 2.6 . Seller shall, or shall cause the Unit’s Scheduling
Coordinator to, comply with Buyer’s request under this Article 7.

Notwithstanding anything to the contrary in Sections 2.6, Seller shall not be liable for any costs,
penalties, or fines assessed against Buyer by the CAISO as a result of Seller’s failure to make
Substitute Capacity available to Buyer if Buyer did not timely comply with the notification
requirements of this Article 7.
ARTICLE 8
COLLATERAL REQUIREMENTS

8.1

Party

A Collateral Requirements

(a)

Notwithstanding anything to the contrary contained in the Master Agreement, Party
A shall , within five (5) Business Days following the Confirmation Effective Date,
provide to, and maintain with, Party B a Fixed Independent Amount as long as
Party A or its Guarantor , if any, does not maintain Credit Ratings of at least BBB from S&P and Baa3 from Moody’s. The “Fixed Independent Amount” shall be
20% of the sum of the Monthly Payments for all unpaid months of the Delivery
Period. For the purposes of calculating the Collateral Requirement pursuant to
Section 8.2 of the Master Agreement, entitled “ Party B Credit Protection”, and all
corresponding provisions to Section 8.2 of the Master Agreement, such Fixed
Independent Amount for Party A shall be added to the Exposure Amount for Party
B and subtracted from the Exposure Amount for Party A .

(b )

If the conditions in subsections (i) and (ii) of this Section 8.1(b) are satisfied
throughout the Delivery Period, then this Confirmation’s Fixed Independent
Amount shall not apply for that time period during which all such conditions are
satisfied:
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(c)

8.2

Party

(i )

Party A’s customers are PG&E’s distribution or transmission customers and
PG&E is the billing agent for those customers; and

(ii )

PG&E is the provider of last resort pursuant to Cal. Pub. Util. Code Section
451 et seq. and applicable law for Party A’s retail electric customers.

If at any time during the Delivery Period, one or more of the conditions in
subsections (i) and (ii) of Section 8.1( b) is no longer satisfied, and Party B has
provided Party A with written notice of such failure to satisfy ( Condition Notice),
then Party A shall comply with the credit requirements of Section 8.1(a), above by
that date which is no later than thirty (30) calendar days following the date of the
Condition Notice.

B Collateral Requirements

Section 8.1 of the Master Agreement, entitled “ Party A Credit Protection”, and all corresponding
provisions to Section 8.1 of the Master Agreement do not apply to this Confirmation .
8.3

Current Mark-to-Market Value

For the purposes of calculating Exposure pursuant to the Collateral Annex , the Current Mark-toMarket Value for this Transaction is deemed to be zero. If at any time prior to the expiration of the
Delivery Period , a liquid market for the Product develops wherein price quotes for such a product
can be obtained, the Parties agree to amend the Confirmation to include a methodology for
calculating the Current Mark-to-Market Value for this Transaction, consequently affecting each
Party's Exposure.
ARTICLE 9
ADDITIONAL MASTER AGREEMENT AMENDMENTS

9.1

Declaration of an Early Termination Date and Calculation of Settlement Amounts

The Parties shall determine the Settlement Amount for this Transaction in accordance with
Section 5.2 of the Master Agreement using the defined terms contained in this Confirmation and
with respect to this Transaction only, the following language is to be added at the end of Section
5.2 of the Master Agreement :
“ If Buyer is the Non-Defaulting Party and Buyer reasonably expects to incur or be liable
for any penalties, fines or costs from the CPUC, CAISO, or any Governmental Body having
jurisdiction, because Buyer or a purchaser of Resold Product is not able to include the
applicable Contract Quantity in any applicable Compliance Showing due to Seller’s Event
of Default, then Buyer may, in good faith, estimate the amount of those penalties, fines or
costs and include this estimate in its determination of the Termination Payment , subject to
accounting to Seller when those penalties, fines or costs are finally ascertained . If this
accounting establishes that Buyer’s estimate exceeds the actual amount of penalties, fines
or costs, Buyer shall promptly remit to Seller the excess amount . The rights and obligations
with respect to determining and paying any Termination Payment, and any dispute
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resolution provisions with respect thereto, survive the termination of this Transaction and
continue until after those penalties, fines or costs are finally ascertained .”
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ACKNOWLEDGED AND AGREED TO AS OF THE CONFIRMATION EFFECTIVE
DATE.

Silicon Valley Clean Energy Authority, a

Pacific Gas and Electric Company, a
California corporation, limited for all
purposes hereunder to its Electric
Procurement and Electric Fuels Functions

California joint powers authority

DocuSigned by

By:

Name:

By:

5 CA04 E 9 AC 4 C 24C 3.

Girish Balachandran

Title:

CEO

Date:

9/18 / 2021

Name: Beverly Chan
Title: Sr. Poitfolio Management Analyst, Energy Transactions
Date:
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APPENDIX A
DEFINED TERMS

For purposes of this Confirmation, the following terms have the following meanings:
'‘Advice Letter’" means ( 1) an informal request by a CPUC jurisdictional entity for Commission
approval, authorization, or other relief, including an informal request for approval to furnish
service under rates, charges, terms or conditions other than those contained in the utility’s tariffs
then in effect, and (2 ) a compliance filing by a load-serving entity pursuant to Public Utilities
Code Section 380.

“Alternate Unit ” means a generating unit designated by the Parties in accordance with Section
2.3 and which includes the Product characteristics, if any , as set forth in Appendix B.
“CAISO ” means the California Independent System Operator Corporation or any successor
entity performing substantially the same functions.
“Capacity Attributes ” means, with respect to a generating unit, any and all of the following , in
each case which are attributed to or associated with the generating unit at any time throughout
the Delivery Period:

Resource Adequacy Capacity attributes of the generating unit, as may be
identified from time to time by the CPUC, CAISO, or other Governmental Body having
jurisdiction, that can be counted toward RAR;
(a)

Resource Adequacy Capacity attributes or other locational attributes of the
(b)
generating unit related to a Local Capacity Area, as may be identified from time to time
by the CPUC, CAISO or other Governmental Body having jurisdiction, associated with
the physical location or point of electrical interconnection of the generating unit within
the CAISO Control Area, that can be counted toward a Local RAR; and
other current or future defined characteristics, certificates, tags, credits, or
(c)
accounting constructs of the generating unit, howsoever entitled, including any
accounting construct counted toward any Compliance Obligations;

.

provided that, notwithstanding the foregoing Capacity Attributes exclude all certificates, tags,
credits, or accounting constructs that are not counted toward any Compliance Obligations,
howsoever entitled associated with the generating unit, as such characteristics, certificates, tags,
credits, or accounting constructs are described in the CPUC Decisions and Tariff.

“Compliance Obligations” means the RAR and Local RAR, and if applicable FCR.
“Compliance Showings ” means the monthly, annual, or multi -year ( a) Local RAR compliance or
advisory showings (or similar or successor showings), (b) RAR compliance or advisory
showings (or similar or successor showings), and (c) if applicable, FCR compliance or advisory
showings (or similar or successor showings), in each case, an LSE is required to make to the
CPUC (and, to the extent authorized by the CPUC, to CAISO) pursuant to the CPUC Decisions,
to CAISO pursuant to the Tariff, or to any Governmental Body having jurisdiction.
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“

Confirmation" is defined in the introductory paragraph of this Confirmation.

'‘Confirmation Effective Date" is defined in the introductory paragraph of this Confirmation.

“Contract Price" means, for any period during the Delivery Period, the price, expressed in dollars
per kW-month, specified for such period set forth in the Contract Price Table in Appendix B.
“Contract Quantity" means, with respect to any day during the Delivery Period , the amount of
Product, expressed in MW , set forth in the Contract Quantity table in Appendix B for such day .
“CPUC” means the California Public Utilities Commission.

“CPUC Decisions” means CPUC Decisions 04-01-050, 04-10-035, 05-10-042, 06-04-040, 0606-064, 06-07-031, 07-06-029, 08-06-031, 09-06-028, 10-06-036, 11-06-022, 12-06-025, 13-06024, 14-06-050, 15-01-063, 15-06-063, 16-06-045, 17-06-027, and any other existing or
subsequent decisions, resolutions, or mlings related to resource adequacy, including, without
limitation, the CPUC Filing Guide, in each case as may be amended from time to time by the
CPUC.
“CPUC Filing Guide" means the annual document issued by the CPUC which sets forth the
guidelines, requirements and instructions for LSE 's to demonstrate compliance with the CPUC’s
resource adequacy program.
“Delivery Period ” is defined in Article 1 of this Confirmation .

“Emission Reduction Credits” or “ERC(s)” means emission reductions that have been authorized
by a local air pollution control district pursuant to California Division 26 Air Resources; Health
and Safety Code Sections 40709 and 40709.5, whereby such district has established a system by
which all reductions in the emission of air contaminants that are to be used to offset certain
future increases in the emission of air contaminants shall be banked prior to use to offset future
increases in emissions.
“Environmental Costs” means costs incurred in connection with acquiring and maintaining all
environmental permits and licenses for the Product, and the Product’s compliance with all
applicable environmental laws, rules and regulations, including capital costs for pollution
mitigation or installation of emissions control equipment required to permit or license the
Product , all operating and maintenance costs for operation of pollution mitigation or control
equipment, costs of permit maintenance fees and emission fees as applicable, and the costs of all
Emission Reduction Credits or Marketable Emission Trading Credits ( including any costs related
to greenhouse gas emissions) required by any applicable environmental laws, rules, regulations,
and permits to operate, and costs associated with the disposal and clean-up of hazardous
substances introduced to the site, and the decontamination or remediation, on or off the site,
necessitated by the introduction of such hazardous substances on the site.

“FERC" means the Federal Energy Regulatory Commission.
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“FCR” means the flexible capacity requirements established for LSEs by the CPUC pursuant to
the CPUC Decisions, or by a Local Regulatory Authority or other Governmental Body having
jurisdiction.

“FCR Attributes’' means, with respect to a generating unit, any and all resource adequacy
attributes of the generating unit, as may be identified from time to time by the CPUC, CAISO, or
other Governmental Body having jurisdiction, that can be counted toward an LSE’s FCR .
“FCR Contract Quantity" means, with respect to a day included in the Delivery Period, the
amount of FCR Attributes, expressed in MW, equal to the Contract Quantity for such day.
“Governmental Body’ means any federal, state, local, municipal or other government ; any
governmental, regulatory or administrative agency , commission or other authority lawfully
exercising or entitled to exercise any administrative, executive, judicial, legislative, police,
regulatory or taxing authority or power; and any court or governmental tribunal . This definition
does not include “market participants” as defined in the CAISO’s Business Practice Manual for
Definitions and Acronyms as published on the CAISO website.
1

“Hold-Back Capacity” is defined in Article 7 of this Confirmation.

“Local RAR” means the local resource adequacy requirements established for LSEs by the
CPUC pursuant to the CPUC Decisions, by CAISO pursuant to the Tariff, or by any other
Governmental Body having jurisdiction. Local RAR may also be known as local area reliability,
local resource adequacy, local resource adequacy procurement requirements, or local capacity
requirement in other regulatory proceedings or legislative actions.
“LSE” means “ Load Serving Entity” as such term is defined in the Tariff.
“Marketable Emission Trading Credits” means without limitation, emissions trading credits or
units pursuant to the requirements of California Division 26 Air Resources; Health & Safety
Code Section 39616 and Section 40440.2 for market based incentive programs such as the South
Coast Air Quality Management District’s Regional Clean Air Incentives Market, also known as
RECLAIM, and allowances of sulfur dioxide trading credits as required under Title IV of the
Federal Clean Air Act (see 42 U .S.C. § 765 lb.(a) to (f )).
“Master Agreement ” is defined in the introductory paragraph of this Confirmation.

“Monthly Payment” is defined in Section 3.1 of this Confirmation.
“MW” means megawatt.

“Path ” refers to the Path 26 transmission constraint which is surrounded by two zones; North of
Path 26 (PG&E’s TAC) and South of Path 26 (SCE and SDG&E’s TACs), as identified by the
Commission in D.07-06-029.
“Planned Outage ” means any outage that was submitted to the CAISO for approval at least eight
(8) calendar days prior to the outage start date.

15
PG&E Resource Adequacy (Log No. 33B230U02)
EEI Monthly Firm RA Confirm

DocuSign Envelope ID: 392F0653-3CCC-4ACE-8 C 11-866544501D9C

Appendix A

“Procurement Review Group ” has the meaning set forth in CPUC Decision D. 02-08-071 .

“Product” is defined in Article 1 of this Confirmation.
“RAR” means the resource adequacy requirements established for LSEs by the CPUC pursuant
to the CPUC Decisions, by CAISO pursuant to the Tariff, or by any other Governmental Body
having jurisdiction.

“Re-sale Plan” is defined in Section 2.7(b) of this Confirmation.
“Resold Product ” is defined in Section 2.7 of this Confirmation .

“SCID of Benefitting LSE” means the Scheduling Coordinator ID Code (SCID ) of the Load
Serving Entity (LSE ) that will be using the Product toward meeting their RAR in the given
Showing Month.
“Showing Month” means the calendar month that is the subject of the related Compliance
Showing, as set forth in the CPUC Decisions and outlined in the Tariff. For illustrative purposes
only, pursuant to the Tariff and CPUC Decisions in effect as of the Confirmation Effective Date,
the monthly Compliance Showing made in June is for the Showing Month of August.
“Shown Unit ” means a Unit specified by Seller in a Supply Plan , but not necessarily identified
by Seller to Buyer on the Confirmation Effective Date.
“Substitute Capacity” means “ RA Substitute Capacity” as defined in the Tariff.
“System RAR” means the system resource adequacy requirements established for LSEs by the
CPUC pursuant to the CPUC Decisions, by CAISO pursuant to the Tariff, or by any other
Governmental Body having jurisdiction .

“Tariff ’ means the Fifth Replacement FERC Electric Tariff and the associated CAISO protocol
provisions, including any current CAISO-published “Operating Procedures” and “Business
Practice Manuals,” in each case as amended or supplemented from time to time.
“Unit” means any generation unit provided by Seller pursuant to Section 2.2 and any Alternate
Unit or Shown Unit .
“Unit EFC ” means, with respect to a Unit on any date of determination, the lesser of the
Effective Flexible Capacity of the Unit as set by CAISO as of (x) the Confirmation Effective
Date and (y) such date of detennination.

“Unit NOC ” means, with respect to a Unit on any date of determination, the lesser of Net
Qualifying Capacity of the Unit as set by CAISO as of (x) the Confirmation Effective Date and
(y) such date of determination.
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APPENDIX B
PRODUCT AND PRICE INFORMATION

Product means Capacity Attributes with the following characteristics.
Showing
Month
and Year

Path
(North,
South)

FCR
Flexible Contract
SCID of
RAR
Price
Capacity Quantity, Capacity
Quantity
Benefitting
Area *
Category (S/kWif any
LSE
(MW)
month )
1,2,3;

* Please specify: System. Bay Area, Humboldt. Sierra. Stockton, Fresno, Kern. North Coast/North Bay.
LA Basin. Big Creek/Ventura, or PG&E Other. PG&E Other means capacity coming from any combination
of resources in the Humboldt. Sierra , Stockton, Fresno, Kern, and/or North Coast/North Bay Local Areas.
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APPENDIX C
SUBSEQUENT SALE INFORMATION

Contract Key ID:

Benefiting LSE SCID:
Generic Volume (in MW):
Local Volume (in MW and by
local area):
Flexible Volume (in MW):

Term:
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APPENDIX D
NOTICE INFORMATION
Name: Silicon Valley Clean Energy Authority, a

Name: Pacific Gas and Electric Company, a California

California joint powers authority

corporation, limited for all purposes hereunder to its Electric
Procurement and Electric Fuels Functions

( “Party A")
All Notices:

( “Party B")
All Notices:

)
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APPENDIX E
FORM OF LETTER OF CREDIT
Issuing Bank Letterhead and Address

STANDBY LETTER OF CREDIT NO. XXXXXXXX
Date: [Insert issue date]
Beneficiary :

[Insert Beneficiary name]
[Insert Beneficiary address]

Applicant: [Insert Applicant name ]
[Insert Applicant address]

Letter of Credit Amount : [Insert amount]

Expiry Date: [Insert date that is one ( 1) year from offer date]
Ladies and Gentlemen:

By order of [Insert name of Applicant] (‘‘Applicant’’), we hereby issue in favor of [Insert
name of Beneficiary] ( the “Beneficiary”) our irrevocable standby letter of credit No. [Insert
number of letter of credit] (“ Letter of Credit”), for the account of Applicant, for drawings up to
but not to exceed the aggregate sum of U.S. $ [Insert amount in figures followed by (amount
in words)] (“ Letter of Credit Amount”). This Letter of Credit is available with [Insert name of
issuing or paying bank, and the city and state in which it is located] by sight payment, at our
offices located at the address stated below, effective immediately, and it will expire at our close
of business on [Insert expiry date] (the “Expiry Date”).
Funds under this Letter of Credit are available to the Beneficiary against presentation of the
following documents (which may be presented by physical delivery or by facsimile, e-mail or
other electronic transmission):
Beneficiary’s signed and dated sight draft in the form of Exhibit A hereto, referencing
1.
this Letter of Credit No. [Insert number] and stating the amount of the demand; and
One of the following statements signed by an authorized representative or officer of
2.
Beneficiary:

A. “The amount of the accompanying sight draft under Letter of Credit [Insert number
of letter of credit] ( the “Draft Amount” ) is owed to [Insert name of Beneficiary] by
[Insert name of Beneficiary’s counterparty under the RA Confirmation]
(“Counterparty” ) under Confirmation for Resource Adequacy Capacity Product for
CAISO Resources dated [insert date of the Confirmation] between [Insert name of
Beneficiary] and Counterparty, which entitles [Insert name of Beneficiary] to draw the
Draft Amount under Letter of Credit No. [Insert number] or
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B. “Letter of Credit No. [Insert number] will expire in thirty (30 ) days or less and
[Insert name of Beneficiary’s counterparty under the RA Confirmation] has not
provided replacement security acceptable to [Insert name of Beneficiary] . ”
Special Conditions:

1.
2.
3.
4.

5.

Partial and multiple drawings under this Letter of Credit are allowed ;
All banking charges associated with this Letter of Credit are for the account of the
Applicant ;
This Letter of Credit is not transferable;
A drawing for an amount greater than the Letter of Credit Amount is allowed, however,
payment shall not exceed the Letter of Credit Amount ; and
The Expiry Date of this Letter of Credit shall be automatically extended without
amendment for a period of one year and on each successive Expiry Date, unless at least
sixty (60) days before the then current Expiry Date, we notify you by registered mail or
courier that we elect not to renew this Letter of Credit for such additional period.

We engage with you that drafts drawn under and in compliance with the terms of this Letter of
Credit will be duly honored upon presentation, on or before the Expiry Date (or after the Expiry
Date as provided below), at [Insert bank’s address for drawings] .

All demands for payment shall be made by presentation of copies or original documents, or by
facsimile, e-mail, or other electronic transmission of documents to [Insert fax number, email or
other electronic transmission], Attention: [Insert name of bank’s receiving department] or [Insert
e-mail or other electronic transmission address] . If a demand is made by facsimile, e -mail or other
electronic transmission, the originals or copies of documents must follow by overnight mail, and
you may contact us at [Insert phone number(s )] to confirm our receipt of the transmission. Your
failure to seek such a telephone confirmation does not affect our obligation to honor such a
presentation.
Our payments against complying presentations under this Letter of Credit will be made no later
than on the third (3rd) banking day following a complying presentation.

Except as stated herein, this Letter of Credit is not subject to any condition or qualification. It is
our individual obligation, which is not contingent upon reimbursement and is not affected by any
agreement, document, or instrument between us and the Applicant or between the Beneficiary
and the Applicant or any other party.
Except as otherwise specifically stated herein, this Letter of Credit is subject to and governed by
the Uniform Customs and Practice for Documentary Credits, 2007 Revision, International
Chamber of Commerce ( ICC) Publication No. 600 ( the “UCP 600”); provided that, if this Letter
of Credit expires during an interruption of our business as described in Article 36 of the UCP
600, we will honor drafts presented in compliance with this Letter of Credit within thirty (30)
days after the resumption of our business and effect payment accordingly.
The electronic copy of this Letter of Credit shall be the operative instrument until such time as the
original is received. This Letter of credit can be amended or terminated by facsimile, e -mail or
other electronic transmission.
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The law of the State of New York shall apply to any matters not covered by the UCP 600.

For telephone assistance regarding this Letter of Credit, please contact us at [Insert number and
any other necessary details] .
Very truly yours,

[INSERT NAME OF ISSUING BANK]
By:
Name: [Print or type name]
Title : [Print or type title]
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EXHIBIT A
SIGHT DRAFT
TO:

[INSERT NAME AND ADDRESS OF PAYING BANK ]
AMOUNT: $.

DATE :

AT SIGHT OF THIS DEMAND PAY TO THE ORDER OF PACIFIC GAS AND ELECTRIC
U.S. DOLLARS)
COMPANY THE AMOUNT OF U.S. $
C
.

DRAWN UNDER [INSERT NAME OF ISSUING BANK] LETTER OF CREDIT NO.
[XXXXXX],

REMIT FUNDS AS FOLLOWS:

[INSERT PAYMENT INSTRUCTIONS]

DRAWER :

By:
Name: [Print or type name]
Title : [Print or type title]
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WSPP RESOURCE ADEQUACY CONFIRMATION
This Confirmation confirms the transaction between City of San José, a California municipality
(“Seller”) and Silicon Valley Clean Energy Authority, a California joint powers authority
(“Purchaser”), and each individually a “Party” and together the “Parties”, dated as of September
13, 2021 (the “Effective Date”), by which Seller agrees to sell and deliver, and Purchaser agrees
to purchase and receive, the Product (the “Transaction”). This Transaction is governed by the
WSPP Agreement dated July 28, 2020 (the “WSPP Agreement”). The WSPP Agreement and this
Confirmation, including any applicable appendices, exhibits or amendments thereto, shall be
collectively referred to herein as the “Agreement” and will constitute a single agreement between
the Parties with respect to the Transaction. Capitalized terms not otherwise defined in this
Confirmation or the WSPP Agreement are defined in the Tariff.
ARTICLE 1
TRANSACTION TERMS
Product, Delivery Period, Contract Quantity, Contract Price and other specifics of the Product are
in Appendix B. Appendices A, B, C, and D are incorporated into this Confirmation.
☐ Firm RA Product:
Seller shall provide Purchaser with the Product from the Unit in the amount of the Contract
Quantity. If the Unit is not available to provide the full amount of the Contract Quantity for any
reason, then Seller shall have the option to supply Alternate Capacity pursuant to Section 2.3 to
fulfill the remainder of the Contract Quantity during such period. If Seller fails to provide
Purchaser with the Contract Quantity and has failed to supply Alternate Capacity to fulfill the
remainder of the Contract Quantity during such period, then Seller shall be liable for damages
and/or required to indemnify Purchaser for penalties or fines pursuant to the terms of Section 2.5.
☒ Contingent Firm RA Product:
Seller shall provide Purchaser with Product from the Unit in the amount of the Contract Quantity.
If the Unit is not available to provide the full amount of the Contract Quantity as a result of any
reduction of the Contract Quantity of the Unit in accordance with Section 2.2, Seller shall have the
option to notify Purchaser that either (a) Seller will not provide the portion of the Contract Quantity
attributable to such reduction during the period of such non-availability; or (b) Seller will supply
Alternate Capacity to fulfill the remainder of the Contract Quantity during such period pursuant to
Section 2.3. If the Unit is not available to provide the full amount of the Contract Quantity as a
result of any reason other than as provided in Section 2.2, then Seller shall have the option to
supply Alternate Capacity pursuant to Section 2.3 to fulfill the remainder of the Contract Quantity
during such period. If Seller fails to provide Purchaser with the Expected Contract Quantity from
the Unit and has failed to supply Alternate Capacity to fulfill the remainder of the Expected
Contract Quantity during such period, then Seller shall be liable for damages and/or required to
indemnify Purchaser for penalties or fines pursuant to the terms of Section 2.5.
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ARTICLE 2
DELIVERY OBLIGATIONS AND ADJUSTMENTS
2.1

Sale and Delivery of Product
(a)

For each Showing Month of the Delivery Period, Seller shall sell and deliver to
Purchaser, and Purchaser shall purchase and receive from Seller, the Expected
Contract Quantity of the Product from the Shown Unit(s). Seller’s obligation to
deliver the Expected Contract Quantity of Product for the Delivery Period is firm
and will not be excused for any reason.

(b)

Seller shall deliver the Expected Contract Quantity by submitting to CAISO in its
Supply Plan the Shown Unit(s) and the characteristics of the Shown Unit(s) and
Product for Purchaser, as further specified in Appendix B, all in compliance with
this Confirmation.

(c)

Seller shall cause all Supply Plans to meet and be filed in conformance with the
requirements of the CPUC and the Tariff. Seller shall submit, or cause the Shown
Unit’s SC to submit, on a timely basis with respect to each applicable Showing
Month, Supply Plans in accordance with the Tariff and CPUC requirements to
identify and confirm the Product delivered to Purchaser for each Showing Month
of the Delivery Period. The total amount of Product identified and confirmed for
such Showing Month shall equal the Expected Contract Quantity.

(d)

Seller shall sell and deliver Product from a Shown Unit that meets the requirements
set forth in Appendix B, including the Resource Category and, if applicable, the
Flexible Capacity Category. In no event shall a Shown Unit utilize coal or coal
materials as a source of fuel. A Shown Unit must be a specific resource that is
connected directly to the CAISO controlled grid or be under the operational control
of CAISO. A Shown Unit may not be an unspecified import. Seller shall identify
the Shown Unit(s) and Expected Contract Quantity by providing Purchaser with the
specific information contemplated in Appendix B no later than the Notification
Deadline for the relevant Showing Month.

(e)

If CAISO rejects either the Supply Plan or the Resource Adequacy Plan with
respect to any part of the Expected Contract Quantity for the Shown Unit(s) in any
Showing Month, the Parties shall confer, make such corrections as are necessary
for acceptance, and resubmit the corrected Supply Plan or Resource Adequacy Plan
for validation before the applicable deadline for the Showing Month.

(f)

The Product is delivered and received when the CIRA Tool shows that the Supply
Plan submitted in compliance with Purchaser’s instructions, including Purchaser’s
instructions to withhold all or part of the Expected Contract Quantity from Seller’s
Supply Plan for any Showing Month during the Delivery Period, has been accepted
for the Product from the Shown Unit(s) by CAISO. Seller has failed to deliver the
Product if (i) Purchaser has elected to submit the Product from the Shown Unit in
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its Resource Adequacy Plan and such submission is accepted by the CPUC and the
CAISO but the Supply Plan and Resource Adequacy Plan are not matched in the
CIRA Tool and are rejected by CAISO notwithstanding performance of Section
2.1(e) or (ii) Seller fails to submit the volume of Expected Contract Quantity for
any Showing Month in such amount as instructed by Purchaser for the applicable
Showing Month. Seller will not have failed to deliver the Expected Contract
Quantity if Purchaser fails or chooses not to submit the Shown Unit(s) and the
Product in its Resource Adequacy Plan with the CPUC or CAISO.
(g)

2.2

2.3

The Shown Unit(s) must not have characteristics that would trigger the need for
Purchaser or Seller to file an advice letter or other request for authorization with
the CPUC or for Purchaser to make a compliance filing pursuant to California
Public Utilities Code Section 380.

Reductions in Contract Quantity
(a)

If Seller is providing Contingent Firm RA Product, Seller’s obligation to deliver the
Contract Quantity for each Showing Month may be reduced at Seller’s option by
the amount of any Planned Outages which exist with respect to any portion of the
Unit during the applicable Showing Month; provided, (i) Seller notifies Purchaser
by the Notification Deadline applicable to that Showing Month of the amount of
Product from the Unit that Purchaser may include in Purchaser’s Compliance
Showings applicable to that month as a result of such Planned Outage, and (ii) such
reduction is able to be reflected on the Supply Plansin accordance with the Tariff.

(b)

In the event Seller is unable to provide the Contract Quantity for any portion of a
Showing Month because of a Planned Outage of a Unit, Seller has the option, but
not the obligation, to provide Product for such portions of such Showing Month
from Replacement Units, provided Seller provides and identifiessuch Replacement
Units in accordance with Section 2.3.

Seller’s Option To Provide Alternate Capacity

If Seller is unable to provide the full Contract Quantity for a Showing Month for any reason,
including, without limitation, as provided in Section 2.2, or Seller desires to provide some or all
of the Contract Quantity for any Showing Month from a different generating unit other than the
Unit, then Seller may, at no cost to Purchaser, provide Purchaser with replacement Product from
one or more replacement units having the same Capacity Attributes of the Unit(s) originally
identified in Appendix B, including the same Resource Category and, if applicable, the Flexible
Capacity Category (each such unit, a “Replacement Unit”) in an amount such that the total amount
of Product provided to Purchaser from the Unit and any Replacement Unit(s) for each Showing
Month is not more than the Contract Quantity, provided that in each case:
(a)

Seller shall notify Purchaser in writing of its intent to provide Alternate Capacity
and shall identify the proposed Replacement Units from which such Alternate
Capacity shall be provided no later than the Notification Deadline for Purchaser’s
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Compliance Showings related to such Showing Month;
(b)

The proposed Replacement Units must (i) be accepted by the CAISO, and (ii)
otherwise satisfy the requirements of this Agreement;

(c)

Seller shall, or shall cause the SC to submit a Supply Plan for each Showing Month
and, if applicable, annual filing, no later than the Notification Deadline for
Purchaser’s Compliance Showings;

(d)

If Seller does not comply with the requirements of Sections 2.3(a), (b) and (c) for
the applicable Showing Month and, if applicable, annual filing, then any such
Replacement Units shall not be deemed a Replacement Unit for purposes of this
Confirmation for that Showing Month and Seller shall not receive payment for
such Product; and

(e)

The designation of any Replacement Unit(s) by Seller shall be subject to
Purchaser’s prior written approval, which shall not be unreasonably withheld.

Once Seller has identified in writing any Replacement Units that meet the requirements of this
Section 2.3 and Purchaser has approved such Replacement Units as consistent with this
Confirmation, then any such Replacement Units shall be deemed a Unit for purposes of this
Confirmation for that Showing Month. Purchaser’s approval of a Replacement Unit as to a given
Showing Month shall not be construed as approval of such Replacement Unit for any subsequent
Showing Month.
2.4

Planned Outages

As of the Confirmation Effective Date, Seller and Purchaser have agreed to all Planned Outages as
specified in Appendix D (“Planned Outage Schedule”) for all relevant Showing Months for the
following calendar year, or until the end of the Delivery Period, whichever is shorter. Seller may
provide Purchaser with proposed changes to the Planned Outage Schedule from time to time.
Within ten (10) Business Days after Purchaser’s receipt of any Seller proposed changes, Purchaser
shall notify Seller in writing of any reasonable requests for modifications to such Seller proposed
changes, and Seller shall, to the extent consistent with Prudent Operating Practice, accommodate
Purchaser’s requests regarding the timing of any Seller proposed changes to the Planned Outage
Schedule.
2.5

Purchaser’s Remedies for Seller’s Failure to Deliver Expected Contract Quantity
(a)

If Seller fails to deliver any part of the Expected Contract Quantity as required
herein for any Showing Month, Seller shall be liable for damages pursuant to
Section 21.3 of the WSPP Agreement, without reference to the word “hourly”
therein.

(b)

Seller shall indemnify, defend and hold harmless Purchaser from any penalties,
fines or costs, including Environmental Costs, assessed against Purchaser by the
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CPUC, CAISO or other Governmental Body resulting from Seller’s failure to
deliver the Product or a Shown Unit’s SC’s failure to timely or accurately submit
Supply Plans in accordance with the Tariff and this Confirmation. The Parties shall
use commercially reasonable efforts to minimize such penalties, fines or costs;
provided, that in no event will Purchaser be required to use or change its utilization
of its owned or controlled assets or market positions to minimize these penalties,
fines or costs. If Seller fails to pay the foregoing penalties, fines or costs, or fails to
reimburse Purchaser for those penalties, fines or costs, then, without prejudice to
its other rights and remedies, Purchaser may setoff and recoup those penalties, fines
or costs against any future amounts it may owe to Seller under this Confirmation
or the WSPP Agreement.
2.6

Purchaser’s Re-Sale of Product
(a)

Purchaser may re-sell all or part of the Product; provided that any such re-sale must
not increase Seller’s obligations hereunder other than as set forth in this Section
2.6(a). For any such a resale, the Resource Adequacy Plan of Purchaser as used
herein will refer to the Resource Adequacy Plan of Subsequent Purchaser. Seller
shall, or shall cause the Shown Unit’s SC, to follow Purchaser’s instructions with
respect to providing such resold Product to Subsequent Purchasers, to the extent
such instructions are consistent with Seller’s obligations under this Confirmation.
Seller shall, and shall cause the Shown Unit’s SC, to take all commercially
reasonable actions and execute all documents or instruments reasonably necessary
to allow such Subsequent Purchasers to use such resold Product in a manner
consistent with Purchaser’s rights under this Confirmation. If Purchaser incurs any
liability to a Subsequent Purchaser due to the failure of Seller or the Shown Unit’s
SC to comply with this Confirmation, Seller will be liable to Purchaser for the
amounts Seller would have owed Purchaser under this Confirmation if Purchaser
had not resold the Product.

(b)

Purchaser shall notify Seller in writing of any resale of Product and the Subsequent
Purchaser no later than two (2) Business Days before the Notification Deadline for
each Showing Month for which Purchaser has resold the Product. Purchaser shall
notify Seller of any subsequent changes or further resales no later than two (2)
Business Days before the Notification Deadline for the Showing Month.

(c)

If CAISO or CPUC develops a centralized capacity market, Purchaser will have
exclusive rights to direct the Seller or the Unit’s SC to offer, bid, or otherwise
submit the Expected Contract Quantity of Product for re-sale in such market, Seller
and the Unit’s SC shall comply with Purchaser’s direction and Purchaser shall
retain and receive all revenues from such re-sale.

(d)

Purchaser shall have the exclusive right to direct the Seller or the Unit’s SC to offer,
bid, or otherwise submit the Expected Contract Quantity into the CAISO
Competitive Solicitation Process (CSP) for CPM Capacity. Seller and the Unit’s
SC shall comply with the Purchaser’s direction and, to the extent that the CAISO
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designates the Expected Contract Quantity as CPM Capacity, Purchaser shall be
entitled to retain and receive the CPM Capacity Payment. Unless otherwise
instructed by Purchaser, (i) Seller shall not, and shall cause the Unit’s SC to not,
offer any portion of the Expected Contract Quantity to CAISO as CPM Capacity
and (ii) if CAISO designates any portion of the Contract Capacity as CPM
Capacity, then Seller shall, and shall cause the Unit’s SC to, promptly (and in any
event within one (1) Business Day of the time Seller receives notification from
CAISO) notify Purchaser of such designation, and if CAISO makes such a
designation, Seller shall not, and shall cause the Unit’s SC to not, accept any such
designation by CAISO unless and until Purchaser has agreed to accept such
designation.
ARTICLE 3
PAYMENTS
3.1

Payment

Purchaser shall make a monthly payment to Seller for each Unit by the later of (i) ten (10) Calendar
Days after Purchaser’s receipt of Seller’s invoice (which may be given upon first day of the
Showing Month) and (ii) the twentieth (20th) of the Showing Month, or if the twentieth (20th) is
not a Business Day the next following Business Day (“Monthly RA Capacity Payment”). The
Monthly RA Capacity Payment shall equal the product of (a) the applicable Contract Price for that
Showing Month, (b) the Expected Contract Quantity for the Showing Month and (c) 1,000,
rounded to the nearest penny (i.e., two decimal places); provided, however, that the Monthly RA
Capacity Payment shall be adjusted to reflect any portion of Expected Contract Quantity for the
Showing Month that was not delivered in accordance with Section 2.1 for such Showing Month.
3.2

Allocation of Other Payments and Costs
(a)

Seller will receive any revenues from, and must pay all costs charged by, CAISO
or any other third party with respect to the Shown Unit(s) for (i) start-up, shutdown,
and minimum load costs, (ii) capacity for ancillary services, (iii) energy sales, (iv)
flexible ramping product, or (v) black start or reactive power services. Purchaser
must promptly report receipt of any such revenues to Seller. Purchaser must pay to
Seller any such amounts described in this Section 3.2(a) received by Purchaser or
a Subsequent Purchaser. Without prejudice to its other rights and remedies, Seller
may setoff and recoup any such amounts that are not paid to it pursuant to this
Section 3.2(a) against any amounts owed to Purchaser under the WSPP Agreement.

(b)

Purchaser is to receive and retain all revenues associated with the Expected
Contract Quantity of Product during the Delivery Period, including any capacity
and availability revenues from the Capacity Procurement Mechanism, or its
successor, RUC Availability Payments, or its successor, but excluding payments
described in Section 3.2(a)(i)-(v) or 3.2(d). Seller shall promptly report receipt of
any such revenues to Purchaser. Seller shall pay to Purchaser within thirty (30)
days of receipt any such amounts received by Seller, or a Shown Unit’s SC, owner,
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or operator. Without prejudice to its other rights, Purchaser may set off and recoup
any such amounts that are not paid to it against amounts owed to Seller under the
WSPP Agreement.
(c)

If CAISO designates any part of the Contract Quantity as Capacity Procurement
Mechanism Capacity, then Seller shall, or shall cause the Shown Unit’s SC to,
within one (1) Business Day of the time Seller receives notification from CAISO,
notify Purchaser and not accept any such designation by CAISO unless and until
Purchaser has agreed to accept such designation.

(d)

Any Availability Incentive Payments or Non-Availability Charges are for Seller to
receive and pay.
ARTICLE 4
OTHER PURCHASER AND SELLER COVENANTS

4.1

CAISO Requirements

Seller shall schedule or cause the Shown Unit’s SC to schedule or make available to CAISO the
Expected Contract Quantity of the Product during the Delivery Period, in compliance with the
Tariff, and perform all, or cause the Shown Unit’s SC, owner, or operator to perform all,
obligations under applicable law and the Tariff relating to the Product. Purchaser is not liable for,
and Seller shall indemnify and hold Purchaser harmless from, the failure of Seller or the Shown
Unit’s SC, owner, or operator to comply with the Tariff, and for any penalties, fines or costs
imposed on Seller or the Shown Unit’s SC, owner, or operator for noncompliance.
4.2

Seller’s and Purchaser’s Duties to Take Actions to Allow Product Utilization

Throughout the Delivery Period, Purchaser and Seller shall take all commercially reasonable
actions and execute all documents or instruments reasonably necessary to ensure (a) Purchaser’s
rights to the Expected Contract Quantity for the sole benefit of Purchaser or any Subsequent
Purchaser and (b) that Purchaser may use the Expected Contract Quantity to meet its Compliance
Obligations. Such commercially reasonable actions shall include, without limitation cooperating
with and providing, and causing each Shown Unit’s SC, owner, or operator to cooperate with and
provide, requested supporting documentation to the CAISO, the CPUC, or any other Governmental
Body responsible for administering the applicable Compliance Obligations, including to
demonstrate that the Expected Contract Quantity can be delivered to the CAISO controlled grid
for the minimum hours required to satisfy the Compliance Obligations, as applicable, pursuant to
the “deliverability” standards established by the CAISO or other Governmental Body of competent
jurisdiction.
If necessary, the Parties further agree to negotiate in good faith to amend this Confirmation to
conform this Transaction to subsequent clarifications, revisions, or decisions rendered by CAISO
or an applicable Governmental Body to maintain the benefits of the Transaction.
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4.3

Seller’s Representations and Warranties

Seller represents and warrants to Purchaser throughout the Delivery Period that:

4.4

(a)

No part of the Contract Quantity during the Delivery Period has been committed
by Seller to any third party to satisfy Compliance Obligations or analogous
obligations in any CAISO or non-CAISO markets;

(b)

The Shown Unit(s) qualify to provide the Product under the Tariff, and the Shown
Unit(s) and Seller are capable of delivering the Product;

(c)

the aggregation of all amounts of Capacity Attributes that Seller has sold, assigned,
or transferred for the Shown Unit(s) during the Delivery Period does not exceed the
Shown Unit’s Net Qualifying Capacity and, if applicable, the Effective Flexible
Capacity for that Shown Unit;

(d)

if applicable, Seller has notified either the Shown Unit’s SC or the entity from
which Seller purchased the Product that Seller has transferred the Contract Quantity
of Product for the Delivery Period to Purchaser; and

(e)

Seller has notified or will notify the Shown Unit’s SC that Purchaser is entitled to
the revenues set forth in Section 3.2(b), and such Shown Unit’s SC is obligated to
promptly deliver those revenues to Purchaser, along with appropriate
documentation supporting the amount of those revenues.

Market Based Rate Authority

Upon Purchaser’s written request, Seller shall, in accordance with FERC Order No. 697, submit a
letter of concurrence in support of any affirmative statement by Purchaser that this contractual
arrangement does not transfer “ownership or control of generation capacity” from Seller to
Purchaser as the term “ownership or control of generation capacity” is used in 18 CFR Section
35.42. Seller shall not, in filings, if any, made subject to Order Nos. 652 and 697, claim that this
contractual arrangement conveys ownership or control of generation capacity from Seller to
Purchaser.
ARTICLE 5
RESERVED
ARTICLE 6
ADDITIONAL WSPP AGREEMENT AMENDMENTS; GENERAL PROVISIONS
6.1

Termination Payment

For this Transaction, the following is inserted as a penultimate paragraph in Section 22.2(b) of the
WSPP Agreement:
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“If Purchaser is the Non-Defaulting Party and Purchaser reasonably expects to incur or be
liable for any penalties, fines or costs from CAISO, or any Governmental Body, because
Purchaser or a Subsequent Purchaser is not able to include the applicable Expected
Contract Quantity in a Compliance Showing due to Seller’s Event of Default, then
Purchaser may, in good faith, estimate the amount of those penalties, fines or costs and
include the estimate in its determination of the Termination Payment, subject to accounting
to Seller when those penalties, fines or costs are finally ascertained. If this accounting
establishes that Purchaser’s estimate exceeds the actual amount of penalties, fines or costs,
Purchaser must promptly remit to Seller the excess amount with interest in accordance with
Section 9.3 of the WSPP Agreement. The rights and obligations with respect to
determining and paying any Termination Payment, and any dispute resolution provisions
with respect thereto, survive the termination of this Transaction and continue until after
those penalties, fines or costs are finally ascertained.”
6.2

Confidentiality

Each Party recognizes that this Confirmation is subject to the requirements of the California Public
Records Act (Government Code Section 6250 et seq.).
6.3

Dodd-Frank Act

The Parties intend this Transaction to be a “customary commercial arrangement” as described in
Section II.A.1 of Commodity Futures Trading Commission, Proposed Guidance, Certain Natural
Gas and Electric Power Contracts, 81 Fed. Reg. 20583 at 20586 (Apr. 8, 2016) and a “Forward
Capacity Transaction” within the meaning of Commodity Futures Trading Commission, Final
Order in Response to a Petition From Certain Independent System Operators and Regional
Transmission Organizations To Exempt Specified Transactions Authorized by a Tariff or Protocol
Approved by the Federal Energy Regulatory Commission, 78 Fed. Reg. 19,880 (Apr. 2, 2013).
6.4

Change in Law

If any action by the CPUC, CAISO or any Governmental Body having jurisdiction, or any change
in applicable law, occurring after the Confirmation Effective Date results in (i) material changes
to Purchaser’s or Seller’s obligations with regard to the Products sold hereunder, (ii) has the effect
of changing the transfer and sale procedure set forth in this Confirmation so that the performance
of this Confirmation becomes impracticable, or (iii) changes the Resource Adequacy
Requirements such that the Product can no longer be counted towards Purchaser’s Resource
Adequacy Requirements (a “Change in Law”), the Parties shall work in good faith to revise this
Confirmation so that the Parties can perform their obligations regarding the purchase and sale of
the Product sold hereunder in order to maintain the original intent.
6.5

Governing Law

Notwithstanding Section 24 of the WSPP Agreement, this Transaction and the rights and duties of
the Parties hereunder shall be governed by and construed, enforced and performed in accordance
with the laws of the state of California, without regard to principles of conflicts of law.
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6.6

Collateral

Notwithstanding any provision in the WSPP Agreement to the contrary, including Section 27,
neither Party shall be required to post collateral or other security for this Transaction.
6.7

No Recourse to Members of Purchaser

Purchaser is organized as a Joint Powers Authority in accordance with the Joint Exercise of Powers
Act of the State of California (Government Code Section 6500, et seq.) and is a public entity
separate from its constituent members. Purchaser will solely be responsible for all debts,
obligations and liabilities accruing and arising out of this Confirmation. Seller will have no rights
and shall not make any claims, take any actions or assert any remedies against any of Purchaser's
constituent members, or the officers, directors, advisors, contractors, consultants or employees of
Purchaser or Purchaser's constituent members, in connection with this Confirmation.
6.8

6.9

Designated Fund and Limited Obligations
(a)

Designated Fund. Seller is a municipal corporation and is precluded under the
California State Constitution and applicable law from entering into obligations that
financially bind future governing bodies, and, therefore, nothing in the Agreement
shall constitute an obligation of future legislative bodies of the City to appropriate
funds for purposes of the Agreement; provided, however, that (i) Seller has created
and set aside a designated fund (the “Designated Fund”) for payment of its
obligations under the Agreement and (ii) subject to the requirements and limitations
of applicable law and taking into account other available money specifically
authorized by the San José City Council and allocated and appropriated to the San
José Clean Energy’s obligations, Seller agrees to establish San José Clean Energy
rates and charges that are sufficient to maintain revenues in the Designated Fund
necessary to pay its obligations under this Agreement and all of Seller’s payment
obligations under its other contracts for the purchase of energy for San José Clean
Energy. Seller shall provide Purchaser with reasonable access to account balance
information with respect to the San José Clean Energy Designated Fund during the
Term.

(b)

Limited Obligations. Seller’s payment obligations under the Agreement are special
limited obligations of the Seller payable solely from the Designated Fund and are
not a charge upon the revenues or general fund of the City of San José or upon any
non- San José Clean Energy moneys or other property of the Community Energy
Department or the City of San José.

City of San José Standard Provisions
(a)

Nondiscrimination/Non-Preference. Purchaser shall not, and shall not cause or
allow its subcontractors to, discriminate against or grant preferential treatment to
any person on the basis of race, sex, color, age, religion, sexual orientation, actual
or perceived gender identity, disability, ethnicity or national origin. This
10
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prohibition applies to recruiting, hiring, demotion, layoff, termination,
compensation, fringe benefits, advancement, training, apprenticeship and other
terms, conditions, or privileges of employment, subcontracting and purchasing.
Purchaser will inform all subcontractors of these obligations. This prohibition is
subject to the following conditions: (i) the prohibition is not intended to preclude
Purchaser from providing a reasonable accommodation to a person with a
disability; (ii) the City’s Compliance Officer may require Purchaser to file, and
cause any Purchaser’s subcontractor to file, reports demonstrating compliance with
this section. Any such reports shall be filed in the form and at such times as the
City’s Compliance Officer designates. They shall contain such information, data
and/or records as the City’s Compliance Officer determines is needed to show
compliance with this provision.
(b)

Conflict of Interest. Purchaser represents that it is familiar with the local and state
conflict of interest laws, and agrees to comply with those laws in performing this
Agreement. Purchaser certifies that, as of the Effective Date, it was unaware of any
facts constituting a conflict of interest or creating an appearance of a conflict of
interest. Purchaser shall avoid all conflicts of interest or appearances of conflicts
of interest in performing this Agreement. Purchaser has the obligation of
determining if the manner in which it performs any part of this Agreement results
in a conflict of interest or an appearance of a conflict of interest, and shall
immediately notify the Seller in writing if it becomes aware of any facts giving rise
to a conflict of interest or the appearance of a conflict of interest. Purchaser’s
violation of this subsection (b) is a material breach.

(c)

Environmentally Preferable Procurement Policy. Purchaser shall perform its
obligations under this Agreement in conformance with San José City Council
Policy 1-19, entitled “Prohibition of City Funding for Purchase of Single serving
Bottled Water,” and San José City Council Policy 4-6, entitled “Environmentally
Preferable Procurement Policy,” as those policies may be amended from time to
time. The Parties acknowledge and agree that in no event shall a breach of this
subsection (c) be a material breach of this Agreement or otherwise give rise to an
Event of Default or entitle Seller to terminate this Agreement.

(d)

Gifts Prohibited. Purchaser represents that it is familiar with Chapter 12.08 of the
San José Municipal Code, which generally prohibits a City of San José officer or
designated employee from accepting any gift. Purchaser shall not offer any City of
San José officer or designated employee any gift prohibited by Chapter 12.08.
Purchaser’s violation of this subsection (d) is a material breach.

(e)

Disqualification of Former Employees. Purchaser represents that it is familiar with
Chapter 12.10 of the San José Municipal Code, which generally prohibits a former
City of San José officer and former designated employee from providing services
to the City of San José connected with his/her former duties or official
responsibilities. Purchaser shall not use either directly or indirectly any officer,
employee or agent to perform any services if doing so would violate Chapter 12.10.

11
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6.10

Other WSPP Agreement Changes

For this Transaction, the WSPP Agreement shall be amended as follows:
(a)

Section 9.4 is deleted in its entirety and replaced with the following:
“In the event an invoice or portion thereof, or any other claim or adjustment arising
hereunder, is disputed, payment of the undisputed portion of the invoice shall be
required to be made when due, with notice of the objection given to the other Party.
Any invoice dispute or invoice adjustment shall be in writing and shall state the
basis for the dispute or adjustment. Payment of the disputed amount shall not be
required until the dispute is resolved. Upon resolution of the dispute, any required
payment shall be made within two (2) Business Days of such resolution along with
interest accrued at the Interest Rate from and including the due date to but excluding
the date paid. Inadvertent overpayments shall be returned upon request or deducted
by the Party receiving such overpayment from subsequent payments, with interest
accrued at the Interest Rate from and including the date of such overpayment to but
excluding the date repaid or deducted by the Party receiving such overpayment.
Any dispute with respect to an invoice is waived unless the other Party is notified
in writing within twelve (12) months after the invoice is rendered or any specific
adjustment to the invoice is made. If an invoice is not rendered within twelve (12)
months after the close of the month during which performance of a Transaction
occurred, the right to payment for such performance is waived.”

(b)

Section 22.1 is modified by inserting the following new text at the end thereof:
“(f) the failure of the Defaulting Party to pay its debts generally as they become
due or the Defaulting Party’s admission in a writing that is unable to generally pay
its debts as they become due;
(g) the institution, by the Defaulting Party, of a general assignment for the benefit
of its creditors; or
(h) the application for, consent to, or acquiescence to, by the Defaulting Party, the
appointment of a receiver, custodian, trustee, liquidator, or similar official for all or
a substantial portion of its assets.”

(c)

Section 22.2(b) is amended by inserting “and is continuing” after “Event of Default
occurs” in the first line thereof and deleting the second sentence therein.

(d)

Section 22.3(c) is amended by deleting the third sentence thereof and replacing it
with the following: “If the Non-Defaulting Party’s aggregate Gains exceed its
aggregate Losses and Costs, if any, resulting from the termination of this
Agreement or a Confirmation, the Termination Payment for all such Terminated
Transactions shall be zero, notwithstanding any provision in this Section or
Agreement to the contrary.”
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(e)

In Section 22.3(e), delete the entire provision (including subsections) and replace
it with the following: “[Intentionally omitted]”

(f)

In Section 22.3(f), delete the entire provision and replace it with the following:
“If the Defaulting Party disagrees with the calculation of the Termination Payment
and the Parties cannot otherwise resolve their differences, and provided that the
Defaulting Party has paid the undisputed part of the Termination Payment to the
Non-Defaulting Party as provided under Section 22.3(c), and that any amounts
disputed by the Defaulting Party are disputed in good faith, then the Defaulting
Party may submit the calculation issue to Dispute Resolution pursuant to Section
34.”

(g)

Section 28.1 is applicable and the Parties shall net monthly payments in accordance
with Exhibit A of the WSPP. Both Parties intend for the netting provisions of
Exhibit A to the WSPP Agreement to be effective on the Confirmation Effective
Date.

(h)

Section 30.1 is amended by inserting “or requested” after the word “required” in
Section 30.1(4) and by adding the following at the end of the first sentence: “; or
(8) to the Party’s and such Party’s affiliates’ lenders, counsel, accountants, advisors
and agents who have a need to know such information and have agreed to keep
such terms confidential”.

(i)

Subsections 34.1 and 34.2 are deleted and replaced with the following:
“34.1 INFORMAL DISPUTE RESOLUTION
IN THE EVENT OF ANY DISPUTE ARISING UNDER THIS
TRANSACTION, WITHIN TEN (10) DAYS FOLLOWING THE RECEIPT OF
A WRITTEN NOTICE FROM EITHER PARTY IDENTIFYING SUCH
DISPUTE, THE PARTIES SHALL MEET, NEGOTIATE AND ATTEMPT, IN
GOOD FAITH, TO RESOLVE THE DISPUTE QUICKLY, INFORMALLY AND
INEXPENSIVELY. IF THE PARTIES ARE UNABLE TO RESOLVE A
DISPUTE ARISING HEREUNDER WITHIN THIRTY (30) DAYS AFTER
RECEIPT OF SUCH NOTICE, THEN EITHER PARTY MAY SEEK ANY AND
ALL REMEDIES AVAILABLE TO IT AT LAW OR IN EQUITY, SUBJECT TO
THE LIMITATIONS SET FORTH IN THIS TRANSACTION.”
“34.2 EXCLUSIVE JURISDICTION
EACH PARTY SUBMITS TO THE EXCLUSIVE JURISDICTION OF
THE STATE OR FEDERAL COURTS LOCATED IN SAN FRANCISCO,
CALIFORNIA, FOR ANY ACTION OR PROCEEDING RELATING TO THIS
AGREEMENT OR ANY TRANSACTION, AND EXPRESSLY WAIVES ANY
OBJECTION IT MAY HAVE TO SUCH JURISDICTION OR THE
CONVENIENCE OF SUCH FORUM.”
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(j)

The phrase “arbitration or” is deleted from the first line of Section 34.4.

(k)

The following shall be inserted as a new Section 34.5:
“34.5 LIMITATION OF DAMAGES. EXCEPT AS OTHERWISE SPECIFIED
IN ANY CONFIRMATION, FOR BREACH OF ANY PROVISION OF THIS
CONFIRMATION AGREEMENT FOR WHICH AN EXPRESS REMEDY OR
MEASURE OF DAMAGES IS PROVIDED, THE EXPRESS REMEDY OR
MEASURE OF DAMAGES PROVIDED IS THE SOLE AND EXCLUSIVE
REMEDY UNDER THIS AGREEMENT AND THE AGREEMENT FOR THE
BREACH, LIABILITY FOR THE BREACH IS LIMITED AS SET FORTH IN
THE PROVISION AND ALL OTHER REMEDIES FOR DAMAGES AT LAW
OR IN EQUITY ARE WAIVED. EXCEPT AS OTHERWISE SPECIFIED IN
ANY CONFIRMATION, IF NO EXPRESS REMEDY OR MEASURE OF
DAMAGES IS PROVIDED IN THIS AGREEMENT FOR A PARTICULAR
BREACH, LIABILITY FOR THE BREACH IS LIMITED TO DIRECT
DAMAGES ONLY, THE DIRECT DAMAGES ARE THE SOLE AND
EXCLUSIVE REMEDY UNDER THIS AGREEMENT FOR THE BREACH,
AND ALL OTHER REMEDIES FOR DAMAGES AT LAW OR IN EQUITY
ARE WAIVED. EXCEPT AS OTHERWISE SPECIFIED IN ANY
CONFIRMATION, NEITHER PARTY IS LIABLE FOR ANY OTHER TYPE OF
DAMAGE, INCLUDING INCIDENTAL, PUNITIVE, EXEMPLARY,
CONSEQUENTIAL, SPECIAL OR INDIRECT DAMAGES OF ANY NATURE
(INCLUDING DAMAGES ASSOCIATED WITH LOST PROFITS, BUSINESS
INTERRUPTION AND LOSS OF GOODWILL) ARISING AT ANY TIME,
WHETHER IN TORT (INCLUDING THE SOLE OR CONTRIBUTORY
NEGLIGENCE OF EITHER PARTY OR ANY RELATED PERSON),
WARRANTY, STRICT LIABILITY, CONTRACT OR STATUTE, UNDER
ANY INDEMNITY PROVISION, OR OTHERWISE.”

(l)

Section 37 is amended by inserting the following in the beginning of the section:
“On the date of entering into this Confirmation,”.

(m)

Section 41 “Witness” shall become Section 42 and the following “Standard of
Review” Section shall be substituted in its place:
“The Parties agree as follows:
From the date of entering into a Transaction under this Agreement and throughout
the term of such Transaction, the Parties each warrant and covenant as follows:
(i)

Absent the agreement of all Parties to the proposed change, the standard of
review for changes to any section of this Agreement (including all
Transactions and/or Confirmations) specifying the rate(s) or other material
economic terms and conditions agreed to by the Parties herein, whether
proposed by a Party, a non-party or FERC acting sua sponte, shall be the
“public interest” standard of review set forth in United Gas Pipe Line Co.
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v. Mobile Gas Service Corp., 350 U.S. 332 (1956) and Federal Power
Commission v. Sierra Pacific Power Co., 350 U.S. 348 (1956)( the “MobileSierra” doctrine) and clarified in Morgan Stanley Capital Group, Inc. v.
Public Util. Dist. No. 1 of Snohomish 554 U.S. 527 (2008) and NRG Power
Marketing LLC v. Maine Pub. Util. Comm’n, 558 U.S. 165 (2010).
(ii)

6.11

The Parties, for themselves and their successors and assigns, (i) agree that
this “public interest” standard shall apply to any proposed changes in any
other documents, instruments or other agreements executed or entered into
by the Parties in connection with this Agreement and (ii) hereby expressly
and irrevocably waive any rights they can or may have to the application of
any other standard of review, including the “just and reasonable” standard.”

Counterparts

This Confirmation may be signed in any number of counterparts with the same effect as if the
signatures to the counterparts were upon a single instrument. The Parties may rely on electronic,
or scanned signatures as originals under this Confirmation. Delivery of an executed signature page
of this Confirmation by electronic mail transmission (including PDF) shall be the same as delivery
of a manually executed signature page.
6.12

Entire Agreement; No Oral Agreements or Modifications

This Confirmation sets forth the terms of the Transaction into which the Parties have entered and
shall constitute the entire agreement between the Parties relating to the contemplated purchase and
sale of the Product. Notwithstanding any other provision of the Agreement, this Transaction may
be confirmed only through a Documentary Writing executed by both Parties, and no amendment
or modification to this Transaction shall be enforceable except through a Documentary Writing
executed by both Parties.
[Signatures appear on the following page.]
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AGREED AS OF THE EFFECTIVE DATE:
CITY OF SAN JOSÉ, a California
municipality

SILICON VALLEY CLEAN ENERGY
AUTHORITY, a California joint powers
authority
DocuSigned by:

DocuSigned by:

By:
Name:
Title:

JCAVUAXr - ZtL
A 6 rC303 37 C14 C 3...

Jeanne Sole

By:
Name:

ou
Deputy Director of Power Re sT
itrlec:es

Approved as to form:
DocuSigned by:

By: _
Name:
Title:

E3CE9F67735D498 ,

Luisa Elkins
Senior Deputy City Att orney
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APPENDIX A
DEFINED TERMS
“Alternate Capacity” means replacement Product which Seller has elected to provide to Purchaser
in accordance with the terms of Section 2.3.
“CAISO” means the California ISO or the successor organization to the functions thereof.
“Capacity Attributes” means attributes of the Shown Unit that may be counted toward Compliance
Obligations, including: flexibility, dispatchability, physical location or point of electrical
interconnection of the Shown Unit; Unit ability to generate at a given capacity level, provide
ancillary services, or ramp up or down at a given rate; any current or future defined characteristics,
certificates, tags, credits, or accounting constructs of the Shown Unit, howsoever entitled,
identified from time to time by the CAISO or a Governmental Body having jurisdiction over
Compliance Obligations.
“CIRA Tool” means the CAISO Customer Interface for Resource Adequacy.
“City’s Compliance Officer” has the meaning set forth in Section 4.08.020 of the San José
Municipal Code.
“Compliance Obligations” means, as applicable, RAR, Local RAR and FCR.
“Compliance Showings” means the applicable LSE’s compliance with the resource adequacy
requirements of the CPUC for an applicable Showing Month.
“Contingent Firm RA Product” has the meaning set forth in Article 1 herein.
“CPUC Decisions” means any currently effective or future decisions, resolutions, or rulings related
to resource adequacy.
“CPUC Filing Guide” is the document issued annually by the CPUC which sets forth the
guidelines, requirements and instructions for load serving entities to demonstrate compliance with
the CPUC’s resource adequacy program.
“Effective Flexible Capacity” has the meaning given in CAISO’s FERC-approved Tariff.
“Environmental Costs” means (i) costs incurred in connection with acquiring and maintaining all
environmental permits and licenses for the Product, (ii) the Product’s compliance with all
applicable environmental laws, rules, and regulations, including capital costs for pollution
mitigation or installation of emissions control equipment required to permit or license the Product,
(iii) all operating and maintenance costs for operation of pollution mitigation or control equipment,
(iv) costs of permit maintenance fees and emission fees as applicable, (v) the costs of all emission
reductions that have been authorized by a local air pollution control district or emissions trading
credits or units pursuant to the California Health & Safety Code, market based incentive programs
such as the South Coast Air Quality Management District’s Regional Clean Air Incentives Market,
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authorizations to emit sulfur dioxide and oxides of nitrogen by the Environmental Protection
Agency, and any costs related to greenhouse gas emissions required by any applicable
environmental laws, rules, regulations, or permits to operate, and (vi) costs associated with the
disposal, clean-up, decontamination or remediation, on or off site, of hazardous substances.
“Expected Contract Quantity” means, with respect to any Showing Month of the Delivery Period,
(a) for Firm RA Product, the Contract Quantity of Product, including the amount of Contract
Quantity of Product that Seller has elected to provide Alternate Capacity, and (b) for Contingent
Firm RA Product, the Contract Quantity of Product for such Showing Month, including the
amount of Contract Quantity of Product that Seller has elected to provide Alternate Capacity,
less any reductions to Contract Quantity consistent with Section 2.2 with respect to which Seller
has not elected to provide Alternate Capacity.
“FCR” means the flexible capacity requirements established for LSEs by the CPUC pursuant to
the CPUC Decisions, the CAISO pursuant to the Tariff, or other Governmental Body having
jurisdiction over Compliance Obligations and includes any non-binding advisory showing which
an LSE is required to make with respect to flexible capacity.
“FCR Attributes” means, with respect to a Shown Unit, any and all resource adequacy attributes
of the Shown Unit, as may be identified from time to time by the CPUC, CAISO, or other
Governmental Body having jurisdiction over Compliance Obligations, that can be counted toward
an LSE’s FCR.
“Firm RA Product” has the meaning set forth in Article 1 herein.
“Flexible Capacity Category” shall be as described in the annual CPUC Filing Guide, as such may
be modified, amended, supplemented or updated from time to time.
“Governmental Body” means any federal, state, local, municipal or other government; any
governmental, regulatory or administrative agency, commission or other authority lawfully
exercising or entitled to exercise any administrative, executive, judicial, legislative, police,
regulatory or taxing authority or power; and any court or governmental tribunal.
“Interest Rate” means, for any date, the lesser of (a) the per annum rate of interest equal to the
prime lending rate as may from time to time be published in The Wall Street Journal under “Money
Rates” on such day (or if not published on such day on the most recent preceding day on which
published), plus two percent (2%) and (b) the maximum rate permitted by applicable law.
“Local RAR” means the local resource adequacy requirements established for LSEs by the CPUC
pursuant to the CPUC Decisions, by CAISO pursuant to the Tariff, or by any other Governmental
Body having jurisdiction over Compliance Obligations.
“Local RAR Attributes” means, with respect to a Shown Unit, any and all resource adequacy
attributes of the Shown Unit, as may be identified from time to time by the CPUC, CAISO, or
other Governmental Body having jurisdiction over Compliance Obligations, that can be counted
toward an LSE’s Local RAR.
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“LSE” means “Load Serving Entity” as such term is used in Section 40.9 of the Tariff.
“MW” means megawatt.
“Net Qualifying Capacity” has the meaning given in CAISO’s FERC-approved Tariff.
“Notification Deadline” is twenty (20) Business Days before the relevant deadlines for the
corresponding Compliance Showings applicable to the relevant Showing Month.
“Planned Outage” means, subject to and as further described in the CPUC Decisions, a CAISOapproved, planned or scheduled disconnection, separation or reduction in capacity of the Unit
that is conducted for the purposes of carrying out routine repair or maintenance of such Unit, or
for the purposes of new construction work for such Unit.
“Product” means RAR Attributes, Local RAR Attributes and FCR Attributes, each for the Delivery
Period, Unit, Contract Quantity, Contract Price and other specifications contained in Appendix B.
“Prorated Percentage of Unit Factor” means the percentage, as specified in Appendix B, of the
Unit NQC as of the Effective Date that is dedicated to Purchaser under this Transaction.
“Prorated Percentage of Unit Flexible Factor” means the percentage, as specified in Appendix B,
of the Unit EFC as of the Effective Date that is dedicated to Purchaser under this Transaction.
“Prudent Operating Practice” means (a) the applicable practices, methods and acts required by or
consistent with applicable laws and reliability criteria, and otherwise engaged in or approved by a
significant portion of the electric power industry during the relevant time period in the Western
United States, or (b) any of the practices, methods and acts which, in the exercise of reasonable
judgment in light of the facts known at the time the decision was made, could have been expected
to accomplish the desired result at a reasonable cost consistent with good business practices,
reliability, safety and expedition. Prudent Operating Practice is not intended to be limited to the
optimum practice, method or act to the exclusion of all others, but rather to acceptable practices,
methods or acts generally accepted in the electric power industry in the Western United States.
“RAR Attributes” means, with respect to a Shown Unit, any and all resource adequacy attributes
of the Shown Unit, as may be identified from time to time by the CPUC, CAISO, or other
Governmental Body having jurisdiction over Compliance Obligations, that can be counted toward
an LSE’s RAR.
“Replacement Unit” has the meaning set forth in Section 2.3.
“Resource Adequacy Requirements” or “RAR” means the resource adequacy requirements
established for LSEs by the CPUC pursuant to the CPUC Decisions, by CAISO pursuant to the
Tariff, or by any other Governmental Body having jurisdiction over Compliance Obligations, not
including Local RAR or FCR.
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“Resource Category” shall be as described in the annual CPUC Filing Guide, as such may be
modified, amended, supplemented or updated from time to time.
“San José Clean Energy” means the City of San José’s community choice aggregation program.
The San José Community Energy Department administers and manages San José Clean Energy.
“SC” means Scheduling Coordinator as defined in the Tariff.
“Showing Month” means the calendar month of the Delivery Period that is the subject of the related
Compliance Showing.
“Shown Unit” means the Unit, or any Replacement Unit meeting the requirements of Section 2.3
of this Confirmation and specified by Seller in a Supply Plan.
“Subsequent Purchaser” means the purchaser of Product from Purchaser in a re-sale of Product by
Purchaser.
“Tariff” means the CAISO Tariff, including any current CAISO-published “Operating
Procedures” and “Business Practice Manuals,” in each case as amended or supplemented from
time to time.
“Unit” means the generation unit described in Appendix B. A Unit or Shown Unit may not be a
coal-fired generating facility.
“Unit EFC” means the lesser of the Unit’s Effective Flexible Capacity as set by CAISO as of the
Effective Date and that of the Unit on a subsequent date of determination.
“Unit NQC” means the lesser of the Unit’s Net Qualifying Capacity as set by CAISO as of the
Effective Date and that of the Unit on a subsequent date of determination.
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APPENDIX B
PRODUCT AND UNIT INFORMATION
Product:
RAR

M Local RAR

Flexible Capacity

and all Capacity Attributes related to such Product.
Additional Product Information (fill in all that apply):
CAISO Zone:
Resource Category (MCC Bucket):
CPUC Local Area (if applicable):
Flexible Capacity Category (if applicable): _

Contract Quantity and Contract Price:
RAR and Local RAR, as applicable

Flexible Capacity, if applicable
Showing Month
and Year

Contract Quantity
(MW)

Appendix B - 1
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Unit 1
Unit Specific Information
Resource Name
Physical Location
CAISO Resource ID
SCID of Resource
Unit NQC by month (e.g., Jan=50,Feb=65):
Unit EFC by month (e.g., Jan=30, Feb=50)
Resource Type (e.g., gas, hydro, solar, etc.)
Minimum Qualified Flexible Capacity
Category (Flex 1, 2 or 3)
TAC Area (e.g., PG&E, SCE)
Prorated Percentage of Unit Factor
Prorated Percentage of Unit Flexible Factor
Capacity Area (CAISO System, Fresno,
Sierra, Kern, LA Basin, Bay Area,
Stockton, Big Creek-Ventura, NCNB, San
Diego-IV or Humboldt)
Resource Category as defined by the CPUC
(DR, 1, 2, 3, 4)

Algonquin Power Sanger, LLC
1125 Muscat Ave, Sanger CA
SGREGY_6_SANGER
TEM1
47
0
Thermal
4

Fresno

4

(Repeat for additional Units)
[Information for specific Shown Units may be provided after the Effective Date pursuant to the
Confirmation.]
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APPENDIX C
NOTICE INFORMATION
Seller: City of San José

Purchaser: Silicon Valley Clean Energy Authority

All Notices:

All Notices:
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APPENDIX D
PLANNED OUTAGE SCHEDULE

Unit Name

N/A

CAISO
Outage (MW)
Resource ID *
N/A

N/A
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Outage
Start Date

SLIC
Outage
End Date

N/A
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Joint CCA WSPP Standard RA Confirmation
30 August 2021 (Swap language added)

WSPP RESOURCE ADEQUACY CONFIRMATION
This Confirmation confirms the transaction between Silicon Valley Clean Energy Authority, a
California joint powers authority (“Seller”) and Peninsula Clean Energy Authority, a California
joint powers authority (“Purchaser”), and each individually a “Party” and together the “Parties”,
dated as of September 17, 2021 (the “Effective Date”), by which Seller agrees to sell and deliver,
and Purchaser agrees to purchase and receive, the Product (the “Transaction”). This Transaction
is governed by the WSPP Agreement dated July 28, 2020 (the “WSPP Agreement”). The WSPP
Agreement and this Confirmation, including any applicable appendices, exhibits or amendments
thereto, shall be collectively referred to herein as the “Agreement” and will constitute a single
agreement between the Parties with respect to the Transaction. Capitalized terms not otherwise
defined in this Confirmation or the WSPP Agreement are defined in the Tariff.
ARTICLE 1
TRANSACTION TERMS
Product, Delivery Period, Contract Quantity, Contract Price and other specifics of the Product are
in Appendix B. Appendices A, B, C, and D are incorporated into this Confirmation.
☐ Firm RA Product:
Seller shall provide Purchaser with the Product from the Unit in the amount of the Contract
Quantity. If the Unit is not available to provide the full amount of the Contract Quantity for any
reason, then Seller shall have the option to supply Alternate Capacity pursuant to Section 2.3 to
fulfill the remainder of the Contract Quantity during such period. If Seller fails to provide
Purchaser with the Contract Quantity and has failed to supply Alternate Capacity to fulfill the
remainder of the Contract Quantity during such period, then Seller shall be liable for damages
and/or required to indemnify Purchaser for penalties or fines pursuant to the terms of Section 2.5.
☒ Contingent Firm RA Product:
Seller shall provide Purchaser with Product from the Unit in the amount of the Contract Quantity.
If the Unit is not available to provide the full amount of the Contract Quantity as a result of any
reduction of the Contract Quantity of the Unit in accordance with Section 2.2, Seller shall have the
option to notify Purchaser that either (a) Seller will not provide the portion of the Contract Quantity
attributable to such reduction during the period of such non-availability; or (b) Seller will supply
Alternate Capacity to fulfill the remainder of the Contract Quantity during such period pursuant to
Section 2.3. If the Unit is not available to provide the full amount of the Contract Quantity as a
result of any reason other than as provided in Section 2.2, then Seller shall have the option to
supply Alternate Capacity pursuant to Section 2.3 to fulfill the remainder of the Contract Quantity
during such period. If Seller fails to provide Purchaser with the Expected Contract Quantity from
the Unit and has failed to supply Alternate Capacity to fulfill the remainder of the Expected
Contract Quantity during such period, then Seller shall be liable for damages and/or required to
indemnify Purchaser for penalties or fines pursuant to the terms of Section 2.5.
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Joint CCA WSPP Standard RA Confirmation
30 August 2021 (Swap language added)

ARTICLE 2
DELIVERY OBLIGATIONS AND ADJUSTMENTS
2.1

Sale and Delivery of Product
(a)

For each Showing Month of the Delivery Period, Seller shall sell and deliver to
Purchaser, and Purchaser shall purchase and receive from Seller, the Expected
Contract Quantity of the Product from the Shown Unit(s). Seller’s obligation to
deliver the Expected Contract Quantity of Product for the Delivery Period is firm
and will not be excused for any reason.

(b)

Seller shall deliver the Expected Contract Quantity by submitting to CAISO in its
Supply Plan the Shown Unit(s) and the characteristics of the Shown Unit(s) and
Product for Purchaser, as further specified in Appendix B, all in compliance with
this Confirmation.

(c)

Seller shall cause all Supply Plans to meet and be filed in conformance with the
requirements of the CPUC and the Tariff. Seller shall submit, or cause the Shown
Unit’s SC to submit, on a timely basis with respect to each applicable Showing
Month, Supply Plans in accordance with the Tariff and CPUC requirements to
identify and confirm the Product delivered to Purchaser for each Showing Month
of the Delivery Period. The total amount of Product identified and confirmed for
such Showing Month shall equal the Expected Contract Quantity, including a
request for Hold-Back Capacity pursuant to Article Five of this Confirmation.

(d)

Seller shall sell and deliver Product from a Shown Unit that meets the requirements
set forth in Appendix B, including the Resource Category and, if applicable, the
Flexible Capacity Category. In no event shall a Shown Unit utilize coal or coal
materials as a source of fuel. A Shown Unit must be a specific resource that is
connected directly to the CAISO controlled grid or be under the operational control
of CAISO. A Shown Unit may not be an unspecified import. Seller shall identify
the Shown Unit(s) and Expected Contract Quantity by providing Purchaser with the
specific information contemplated in Appendix B no later than the Notification
Deadline for the relevant Showing Month.

(e)

If CAISO rejects either the Supply Plan or the Resource Adequacy Plan with
respect to any part of the Expected Contract Quantity for the Shown Unit(s) in any
Showing Month, the Parties shall confer, make such corrections as are necessary
for acceptance, and resubmit the corrected Supply Plan or Resource Adequacy Plan
for validation before the applicable deadline for the Showing Month.

(f)

The Product is delivered and received when the CIRA Tool shows that the Supply
Plan submitted in compliance with Purchaser’s instructions, including Purchaser’s
instructions to withhold all or part of the Expected Contract Quantity from Seller’s
Supply Plan for any Showing Month during the Delivery Period, has been accepted
for the Product from the Shown Unit(s) by CAISO. Seller has failed to deliver the
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Product if (i) Purchaser has elected to submit the Product from the Shown Unit in
its Resource Adequacy Plan and such submission is accepted by the CPUC and the
CAISO but the Supply Plan and Resource Adequacy Plan are not matched in the
CIRA Tool and are rejected by CAISO notwithstanding performance of Section
2.1(e) or (ii) Seller fails to submit the volume of Expected Contract Quantity for
any Showing Month in such amount as instructed by Purchaser for the applicable
Showing Month. Seller will not have failed to deliver the Expected Contract
Quantity if Purchaser fails or chooses not to submit the Shown Unit(s) and the
Product in its Resource Adequacy Plan with the CPUC or CAISO.

2.2

(g)

Hold-Back Capacity, if any, is deemed Contract Quantity delivered, unless utilized
under Article Five as Substitute Capacity, then Contract Quantity is delivered
according to the timeline requirements therein.

(h)

The Shown Unit(s) must not have characteristics that would trigger the need for
Purchaser or Seller to file an advice letter or other request for authorization with
the CPUC or for Purchaser to make a compliance filing pursuant to California
Public Utilities Code Section 380.1

Reductions in Contract Quantity
(a)

If Seller is providing Contingent Firm RA Product, Seller’s obligation to deliver the
Contract Quantity for each Showing Month may be reduced at Seller’s option by
the amount of any Planned Outages which exist with respect to any portion of the
Unit during the applicable Showing Month; provided, (i) Seller notifies Purchaser
by the Notification Deadline applicable to that Showing Month of the amount of
Product from the Unit that Purchaser may include in Purchaser’s Compliance
Showings applicable to that month as a result of such Planned Outage, and (ii) such
reduction is able to be reflected on the Supply Plansin accordance with the Tariff.

(b)

In the event Seller is unable to provide the Contract Quantity for any portion of a
Showing Month because of a Planned Outage of a Unit, Seller has the option, but
not the obligation, to provide Product for such portions of such Showing Month
from Replacement Units, provided Seller providesand identifiessuch Replacement
Units in accordance with Section 2.3.

(c)

Seller’s obligation to deliver the Contract Quantity for each day of each Showing
Month may be reduced at Seller’s option in the event Purchaser fails to deliver, for
any reason, the contract quantity of product set forth in Appendix B of the Swap
Confirmation (such option, the “Swap Reduction Option”); provided, however, that
(i) Seller’s obligation to deliver the Contract Quantity of Product may not be
reduced by an amount greater than the contract quantity of product that Purchaser
failed to deliver under the Swap Confirmation and (ii) that the Swap Reduction
Option is subject to Seller providing written notice to Purchaser of such

1

For example, contracts with Once-Through Cooling resources that terminate one year or less before the State Water
Resources Control Board compliance deadline require an advice letter filing under CPUC Decision 12-04-046
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modification no later than two (2) Business Days before the initial Compliance
Showing deadline for such Showing Month. Seller’s rights under the Swap
Reduction Option are cumulative and in addition to Seller’s rights under the Swap
Confirmation.
2.3

Seller’s Option To Provide Alternate Capacity

If Seller is unable to provide the full Contract Quantity for a Showing Month for any reason,
including, without limitation, as provided in Section 2.2, or Seller desires to provide some or all
of the Contract Quantity for any Showing Month from a different generating unit other than the
Unit, then Seller may, at no cost to Purchaser, provide Purchaser with replacement Product from
one or more replacement units having the same Capacity Attributes of the Unit(s) originally
identified in Appendix B, including the same Resource Category and, if applicable, the Flexible
Capacity Category (each such unit, a “Replacement Unit”) in an amount such that the total amount
of Product provided to Purchaser from the Unit and any Replacement Unit(s) for each Showing
Month is not more than the Contract Quantity, provided that in each case:
(a)

Seller shall notify Purchaser in writing of its intent to provide Alternate Capacity
and shall identify the proposed Replacement Units from which such Alternate
Capacity shall be provided no later than the Notification Deadline for Purchaser’s
Compliance Showings related to such Showing Month;

(b)

The proposed Replacement Units must (i) be accepted by the CAISO, and (ii)
otherwise satisfy the requirements of this Agreement;

(c)

Seller shall, or shall cause the SC to submit a Supply Plan for each Showing Month
and, if applicable, annual filing, no later than the Notification Deadline for
Purchaser’s Compliance Showings;

(d)

If Seller does not comply with the requirements of Sections 2.3(a), (b) and (c) for
the applicable Showing Month and, if applicable, annual filing, then any such
Replacement Units shall not be deemed a Replacement Unit for purposes of this
Confirmation for that Showing Month and Seller shall not receive payment for
such Product; and

(e)

The designation of any Replacement Unit(s) by Seller shall be subject to
Purchaser’s prior written approval, which shall not be unreasonably withheld.

Once Seller has identified in writing any Replacement Units that meet the requirements of this
Section 2.3 and Purchaser has approved such Replacement Units as consistent with this
Confirmation, then any such Replacement Units shall be deemed a Unit for purposes of this
Confirmation for that Showing Month. Purchaser’s approval of a Replacement Unit as to a given
Showing Month shall not be construed as approval of such Replacement Unit for any subsequent
Showing Month.
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2.4

Planned Outages

As of the Confirmation Effective Date, Seller and Purchaser have agreed to all Planned Outages as
specified in Appendix D (“Planned Outage Schedule”) for all relevant Showing Months for the
following calendar year, or until the end of the Delivery Period, whichever is shorter. Seller may
provide Purchaser with proposed changes to the Planned Outage Schedule from time to time.
Within ten (10) Business Days after Purchaser’s receipt of any Seller proposed changes, Purchaser
shall notify Seller in writing of any reasonable requests for modifications to such Seller proposed
changes, and Seller shall, to the extent consistent with Prudent Operating Practice, accommodate
Purchaser’s requests regarding the timing of any Seller proposed changes to the Planned Outage
Schedule.
2.5

2.6

Purchaser’s Remedies for Seller’s Failure to Deliver Expected Contract Quantity
(d)

If Seller fails to deliver any part of the Expected Contract Quantity as required
herein for any Showing Month, Seller shall be liable for damages pursuant to
Section 21.3 of the WSPP Agreement, without reference to the word “hourly”
therein.

(e)

Seller shall indemnify, defend and hold harmless Purchaser from any penalties,
fines or costs, including Environmental Costs, assessed against Purchaser by the
CPUC, CAISO or other Governmental Body resulting from Seller’s failure to
deliver the Product or a Shown Unit’s SC’s failure to timely or accurately submit
Supply Plans in accordance with the Tariff and this Confirmation. The Parties shall
use commercially reasonable efforts to minimize such penalties, fines or costs;
provided, that in no event will Purchaser be required to use or change its utilization
of its owned or controlled assets or market positions to minimize these penalties,
fines or costs. If Seller fails to pay the foregoing penalties, fines or costs, or fails to
reimburse Purchaser for those penalties, fines or costs, then, without prejudice to
its other rights and remedies, Purchaser may setoff and recoup those penalties, fines
or costs against any future amounts it may owe to Seller under this Confirmation
or the WSPP Agreement.

Purchaser’s Re-Sale of Product
(a)

Purchaser may re-sell all or part of the Product; provided that any such re-sale must
not increase Seller’s obligations hereunder other than as set forth in this Section
2.6(a). For any such a resale, the Resource Adequacy Plan of Purchaser as used
herein will refer to the Resource Adequacy Plan of Subsequent Purchaser. Seller
shall, or shall cause the Shown Unit’s SC, to follow Purchaser’s instructions with
respect to providing such resold Product to Subsequent Purchasers, to the extent
such instructions are consistent with Seller’s obligations under this Confirmation.
Seller shall, and shall cause the Shown Unit’s SC, to take all commercially
reasonable actions and execute all documents or instruments reasonably necessary
to allow such Subsequent Purchasers to use such resold Product in a manner
consistent with Purchaser’s rights under this Confirmation. If Purchaser incurs any
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liability to a Subsequent Purchaser due to the failure of Seller or the Shown Unit’s
SC to comply with this Confirmation, Seller will be liable to Purchaser for the
amounts Seller would have owed Purchaser under this Confirmation if Purchaser
had not resold the Product.
(b)

Purchaser shall notify Seller in writing of any resale of Product and the Subsequent
Purchaser no later than two (2) Business Days before the Notification Deadline for
each Showing Month for which Purchaser has resold the Product. Purchaser shall
notify Seller of any subsequent changes or further resales no later than two (2)
Business Days before the Notification Deadline for the Showing Month.

(c)

If CAISO or CPUC develops a centralized capacity market, Purchaser will have
exclusive rights to direct the Seller or the Unit’s SC to offer, bid, or otherwise
submit the Expected Contract Quantity of Product for re-sale in such market, Seller
and the Unit’s SC shall comply with Purchaser’s direction and Purchaser shall
retain and receive all revenues from such re-sale.

(d)

Purchaser shall have the exclusive right to direct the Seller or the Unit’s SC to offer,
bid, or otherwise submit the Expected Contract Quantity into the CAISO
Competitive Solicitation Process (CSP) for CPM Capacity. Seller and the Unit’s
SC shall comply with the Purchaser’s direction and, to the extent that the CAISO
designates the Expected Contract Quantity as CPM Capacity, Purchaser shall be
entitled to retain and receive the CPM Capacity Payment. Unless otherwise
instructed by Purchaser, (i) Seller shall not, and shall cause the Unit’s SC to not,
offer any portion of the Expected Contract Quantity to CAISO as CPM Capacity
and (ii) if CAISO designates any portion of the Contract Capacity as CPM
Capacity, then Seller shall, and shall cause the Unit’s SC to, promptly (and in any
event within one (1) Business Day of the time Seller receives notification from
CAISO) notify Purchaser of such designation, and if CAISO makes such a
designation, Seller shall not, and shall cause the Unit’s SC to not, accept any such
designation by CAISO unless and until Purchaser has agreed to accept such
designation.
ARTICLE 3
PAYMENTS

3.1

Payment

Purchaser shall make a monthly payment to Seller for each Unit by the later of (i) ten (10) Calendar
Days after Purchaser’s receipt of Seller’s invoice (which may be given upon first day of the
Showing Month) and (ii) the twentieth (20th) of the Showing Month, or if the twentieth (20th) is
not a Business Day the next following Business Day (“Monthly RA Capacity Payment”). The
Monthly RA Capacity Payment shall equal the product of (a) the applicable Contract Price for that
Showing Month, (b) the Expected Contract Quantity for the Showing Month and (c) 1,000,
rounded to the nearest penny (i.e., two decimal places); provided, however, that the Monthly RA
Capacity Payment shall be adjusted to reflect any portion of Expected Contract Quantity for the
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Showing Month that was not delivered in accordance with Section 2.1 for such Showing Month.
3.2

Allocation of Other Payments and Costs
(a)

Seller will receive any revenues from, and must pay all costs charged by, CAISO
or any other third party with respect to the Shown Unit(s) for (i) start-up, shutdown,
and minimum load costs, (ii) capacity for ancillary services, (iii) energy sales, (iv)
flexible ramping product, or (v) black start or reactive power services. Purchaser
must promptly report receipt of any such revenues to Seller. Purchaser must pay to
Seller any such amounts described in this Section 3.2(a) received by Purchaser or
a Subsequent Purchaser. Without prejudice to its other rights and remedies, Seller
may setoff and recoup any such amounts that are not paid to it pursuant to this
Section 3.2(a) against any amounts owed to Purchaser under the WSPP Agreement.

(b)

Purchaser is to receive and retain all revenues associated with the Expected
Contract Quantity of Product during the Delivery Period, including any capacity
and availability revenues from the Capacity Procurement Mechanism, or its
successor, RUC Availability Payments, or its successor, but excluding payments
described in Section 3.2(a)(i)-(v) or 3.2(d). Seller shall promptly report receipt of
any such revenues to Purchaser. Seller shall pay to Purchaser within thirty (30)
days of receipt any such amounts received by Seller, or a Shown Unit’s SC, owner,
or operator. Without prejudice to its other rights, Purchaser may set off and recoup
any such amounts that are not paid to it against amounts owed to Seller under the
WSPP Agreement.

(c)

If CAISO designates any part of the Contract Quantity as Capacity Procurement
Mechanism Capacity, then Seller shall, or shall cause the Shown Unit’s SC to,
within one (1) Business Day of the time Seller receives notification from CAISO,
notify Purchaser and not accept any such designation by CAISO unless and until
Purchaser has agreed to accept such designation.

(d)

Any Availability Incentive Payments or Non-Availability Charges are for Seller to
receive and pay.
ARTICLE 4
OTHER PURCHASER AND SELLER COVENANTS

4.1

CAISO Requirements

Seller shall schedule or cause the Shown Unit’s SC to schedule or make available to CAISO the
Expected Contract Quantity of the Product during the Delivery Period, in compliance with the
Tariff, and perform all, or cause the Shown Unit’s SC, owner, or operator to perform all,
obligations under applicable law and the Tariff relating to the Product. Purchaser is not liable for,
and Seller shall indemnify and hold Purchaser harmless from, the failure of Seller or the Shown
Unit’s SC, owner, or operator to comply with the Tariff, and for any penalties, fines or costs
imposed on Seller or the Shown Unit’s SC, owner, or operator for noncompliance.
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4.2

Seller’s and Purchaser’s Duties to Take Actions to Allow Product Utilization

Throughout the Delivery Period, Purchaser and Seller shall take all commercially reasonable
actions and execute all documents or instruments reasonably necessary to ensure (a) Purchaser’s
rights to the Expected Contract Quantity for the sole benefit of Purchaser or any Subsequent
Purchaser and (b) that Purchaser may use the Expected Contract Quantity to meet its Compliance
Obligations. Such commercially reasonable actions shall include, without limitation cooperating
with and providing, and causing each Shown Unit’s SC, owner, or operator to cooperate with and
provide, requested supporting documentation to the CAISO, the CPUC, or any other Governmental
Body responsible for administering the applicable Compliance Obligations, including to
demonstrate that the Expected Contract Quantity can be delivered to the CAISO controlled grid
for the minimum hours required to satisfy the Compliance Obligations, as applicable, pursuant to
the “deliverability” standards established by the CAISO or other Governmental Body of competent
jurisdiction.
If necessary, the Parties further agree to negotiate in good faith to amend this Confirmation to
conform this Transaction to subsequent clarifications, revisions, or decisions rendered by CAISO
or an applicable Governmental Body to maintain the benefits of the Transaction.
4.3

Seller’s Representations and Warranties

Seller represents and warrants to Purchaser throughout the Delivery Period that:
(a)

No part of the Contract Quantity during the Delivery Period has been committed
by Seller to any third party to satisfy Compliance Obligations or analogous
obligations in any CAISO or non-CAISO markets;

(b)

The Shown Unit(s) qualify to provide the Product under the Tariff, and the Shown
Unit(s) and Seller are capable of delivering the Product;

(c)

the aggregation of all amounts of Capacity Attributes that Seller has sold, assigned,
or transferred for the Shown Unit(s) during the Delivery Period does not exceed the
Shown Unit’s Net Qualifying Capacity and, if applicable, the Effective Flexible
Capacity for that Shown Unit;

(d)

if applicable, Seller has notified either the Shown Unit’s SC or the entity from
which Seller purchased the Product that Seller has transferred the Contract Quantity
of Product for the Delivery Period to Purchaser; and

(e)

Seller has notified or will notify the Shown Unit’s SC that Purchaser is entitled to
the revenues set forth in Section 3.2(b), and such Shown Unit’s SC is obligated to
promptly deliver those revenues to Purchaser, along with appropriate
documentation supporting the amount of those revenues.
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4.4

Market Based Rate Authority

Upon Purchaser’s written request, Seller shall, in accordance with FERC Order No. 697, submit a
letter of concurrence in support of any affirmative statement by Purchaser that this contractual
arrangement does not transfer “ownership or control of generation capacity” from Seller to
Purchaser as the term “ownership or control of generation capacity” is used in 18 CFR Section
35.42. Seller shall not, in filings, if any, made subject to Order Nos. 652 and 697, claim that this
contractual arrangement conveys ownership or control of generation capacity from Seller to
Purchaser.
ARTICLE 5
HOLD-BACK AND SUBSTITUTE CAPACITY
No later than three (3) Business Days before the before the relevant deadlines for the Compliance
Showings applicable to that Showing Month, Purchaser may request in writing that Seller not list,
or cause the Unit’s Scheduling Coordinator not to list, in the Unit’s Supply Plan a portion or all of
the Contract Quantity for any portion of such Showing Month included in the Delivery Period
(“Hold-Back Capacity”). Along with such request, Purchaser shall also provide updated Unit
information reflecting the requested change. The updated Unit information shall be in the form of
the Supply Plan. Following Purchaser’s request for Hold-Back Capacity, Purchaser may request,
in writing, that Seller make the previously requested Hold-Back Capacity available for Purchaser’s
use as Substitute Capacity within the respective Showing Month. Such request shall be received
by Seller no later than eight (8) Business Days prior to the first day for which Purchaser seeks to
use such Substitute Capacity as required by the CAISO. The portion of the Contract Quantity that
is the subject of Purchaser’s request for Hold-Back Capacity shall be deemed Contract Quantity
delivered consistent with Section 2.1 for purposes of calculating a Monthly RA Capacity Payment
pursuant to Section 3.1 and calculating any amounts due pursuant to Sections 2.2. Seller shall, or
shall cause the Unit’s Scheduling Coordinator to, comply with Purchaser’s request under this
Article Five.
ARTICLE 6
ADDITIONAL WSPP AGREEMENT AMENDMENTS; GENERAL PROVISIONS
6.1

Termination Payment

For this Transaction, the following is inserted as a penultimate paragraph in Section 22.2(b) of the
WSPP Agreement:
“If Purchaser is the Non-Defaulting Party and Purchaser reasonably expects to incur or be
liable for any penalties, fines or costs from CAISO, or any Governmental Body, because
Purchaser or a Subsequent Purchaser is not able to include the applicable Expected
Contract Quantity in a Compliance Showing due to Seller’s Event of Default, then
Purchaser may, in good faith, estimate the amount of those penalties, fines or costs and
include the estimate in its determination of the Termination Payment, subject to accounting
to Seller when those penalties, fines or costs are finally ascertained. If this accounting
establishes that Purchaser’s estimate exceeds the actual amount of penalties, fines or costs,
Purchaser must promptly remit to Seller the excess amount with interest in accordance with
Section 9.3 of the WSPP Agreement. The rights and obligations with respect to
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determining and paying any Termination Payment, and any dispute resolution provisions
with respect thereto, survive the termination of this Transaction and continue until after
those penalties, fines or costs are finally ascertained.”
6.2

Confidentiality

Notwithstanding Section 30.1 of the WSPP Agreement:
(a)

(i) Purchaser may disclose information as necessary in order to support its
Compliance Showings or otherwise show it has met its Compliance Obligations;
(i) Seller may disclose as necessary to a Shown Unit’s SC or as necessary for
Supply Plans; (iii) each Party may disclose information as necessary to the
independent evaluator or other administrator of any competitive solicitation process
of Purchaser, which in turn may disclose such information as necessary to CAISO
or any Governmental Body; and (iv) Purchaser may disclose information to any
Subsequent Purchaser.

(b)

Seller acknowledges that Purchaser is a public agency subject to the requirements
of the California Public Records Act (Cal. Gov. Code section 6250 et seq.) and that
Purchaser may be required to make public this Confirmation (which may be
partially redacted by Purchaser) in connection with the process of seeking approval
from its board of directors for the execution of this Confirmation. Seller may
submit information to Purchaser that Seller considers confidential, proprietary, or
trade secret information pursuant the Uniform Trade Secrets Act (Cal. Civ. Code
section 3426 et seq.), or otherwise protected from disclosure pursuant to an
exemption to the California Public Records Act (Government Code sections 6254
and 6255). Seller acknowledges that Purchaser may submit to Seller information
that Purchaser considers confidential or proprietary or protected from disclosure
pursuant to exemptions to the California Public Records Act (Government Code
sections 6254 and 6255). Upon request or demand of any third person or entity not
a party to this Confirmation (“Requestor”) pursuant to the California Public
Records Act for production, inspection and/or copying of this Confirmation or any
information designated by a disclosing Party as confidential, the receiving Party as
soon as practical shall notify the disclosing Party that such request has been made,
by telephone call, letter sent via electronic mail, and/or by overnight carrier to the
address, or email address listed at the end of this Confirmation. The disclosing
Party shall be solely responsible for taking whatever legal steps are necessary to
protect information deemed by it to be confidential information and to prevent
release of information to the Requestor by the receiving Party. If the disclosing
Party takes no such action within ten (10) days, after receiving the foregoing notice
from the receiving Party, the receiving Party shall be permitted to comply with the
Requestor’s demand and is not required to defend against it. Notwithstanding the
foregoing, Purchaser may release confidential information without notice to or over
the objection of Seller if Purchaser’s legal counsel advises Purchaser that Purchaser
is required by law to release such confidential information.
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6.3

Dodd-Frank Act

The Parties intend this Transaction to be a “customary commercial arrangement” as described in
Section II.A.1 of Commodity Futures Trading Commission, Proposed Guidance, Certain Natural
Gas and Electric Power Contracts, 81 Fed. Reg. 20583 at 20586 (Apr. 8, 2016) and a “Forward
Capacity Transaction” within the meaning of Commodity Futures Trading Commission, Final
Order in Response to a Petition From Certain Independent System Operators and Regional
Transmission Organizations To Exempt Specified Transactions Authorized by a Tariff or Protocol
Approved by the Federal Energy Regulatory Commission, 78 Fed. Reg. 19,880 (Apr. 2, 2013).
6.4
Change in Law
If any action by the CPUC, CAISO or any Governmental Body having jurisdiction, or any change
in applicable law, occurring after the Confirmation Effective Date results in (i) material changes
to Purchaser’s or Seller’s obligations with regard to the Products sold hereunder, (ii) has the effect
of changing the transfer and sale procedure set forth in this Confirmation so that the performance
of this Confirmation becomes impracticable, or (iii) changes the Resource Adequacy
Requirements such that the Product can no longer be counted towards Purchaser’s Resource
Adequacy Requirements (a “Change in Law”), the Parties shall work in good faith to revise this
Confirmation so that the Parties can perform their obligations regarding the purchase and sale of
the Product sold hereunder in order to maintain the original intent.
6.5

Governing Law

Notwithstanding Section 24 of the WSPP Agreement, this Transaction and the rights and duties of
the Parties hereunder shall be governed by and construed, enforced and performed in accordance
with the laws of the state of California, without regard to principles of conflicts of law.
6.6

Collateral

Notwithstanding any provision in the WSPP Agreement to the contrary, including Section 27,
neither Party shall be required to post collateral or other security for this Transaction.
6.7

No Recourse to Members of Seller or Purchaser2

Parties are organized as a Joint Powers Authority in accordance with the Joint Exercise of Powers
Act of the State of California (Government Code Section 6500, et seq.) and are public entities
separate from its constituent members. Parties will solely be responsible for all debts, obligations
and liabilities accruing and arising out of this Confirmation. Each Party agrees that it shall have
no rights and shall not make any claims, take any actions or assert any remedies against either
Parties constituent members, or the officers, directors, advisors, contractors, consultants or
employees of either Party or either Parties constituent members, in connection with this
Confirmation.
6.8
2

Other WSPP Agreement Changes

For EBCE, 3CE, PCE, and SVCE only.
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For this Transaction, the WSPP Agreement shall be amended as follows:
(a)

Section 9.4 is deleted in its entirety and replaced with the following:
“In the event an invoice or portion thereof, or any other claim or adjustment arising
hereunder, is disputed, payment of the undisputed portion of the invoice shall be
required to be made when due, with notice of the objection given to the other Party.
Any invoice dispute or invoice adjustment shall be in writing and shall state the
basis for the dispute or adjustment. Payment of the disputed amount shall not be
required until the dispute is resolved. Upon resolution of the dispute, any required
payment shall be made within two (2) Business Days of such resolution along with
interest accrued at the Interest Rate from and including the due date to but excluding
the date paid. Inadvertent overpayments shall be returned upon request or deducted
by the Party receiving such overpayment from subsequent payments, with interest
accrued at the Interest Rate from and including the date of such overpayment to but
excluding the date repaid or deducted by the Party receiving such overpayment.
Any dispute with respect to an invoice is waived unless the other Party is notified
in writing within twelve (12) months after the invoice is rendered or any specific
adjustment to the invoice is made. If an invoice is not rendered within twelve (12)
months after the close of the month during which performance of a Transaction
occurred, the right to payment for such performance is waived.”

(b)

Section 22.1 is modified by inserting the following new text at the end thereof:
“(f) the failure of the Defaulting Party to pay its debts generally as they become
due or the Defaulting Party’s admission in a writing that is unable to generally pay
its debts as they become due;
(g) the institution, by the Defaulting Party, of a general assignment for the benefit
of its creditors; or
(h) the application for, consent to, or acquiescence to, by the Defaulting Party, the
appointment of a receiver, custodian, trustee, liquidator, or similar official for all or
a substantial portion of its assets.”

(c)

Section 22.2(b) is amended by inserting “and is continuing” after “Event of Default
occurs” in the first line thereof and deleting the second sentence therein.

(d)

Section 22.3(c) is amended by deleting the third sentence thereof and replacing it
with the following: “If the Non-Defaulting Party’s aggregate Gains exceed its
aggregate Losses and Costs, if any, resulting from the termination of this
Agreement or a Confirmation, the Termination Payment for all such Terminated
Transactions shall be zero, notwithstanding any provision in this Section or
Agreement to the contrary.”

(e)

In Section 22.3(e), delete the entire provision (including subsections) and replace
it with the following: “[Intentionally omitted]”
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(f)

In Section 22.3(f), delete the entire provision and replace it with the following:
“If the Defaulting Party disagrees with the calculation of the Termination Payment
and the Parties cannot otherwise resolve their differences, and provided that the
Defaulting Party has paid the undisputed part of the Termination Payment to the
Non-Defaulting Party as provided under Section 22.3(c), and that any amounts
disputed by the Defaulting Party are disputed in good faith, then the Defaulting
Party may submit the calculation issue to Dispute Resolution pursuant to Section
34.”

(g)

Section 28.1 is applicable and the Parties shall net monthly payments in accordance
with Exhibit A of the WSPP. Both Parties intend for the netting provisions of
Exhibit A to the WSPP Agreement to be effective on the Confirmation Effective
Date.

(h)

Section 30.1 is amended by inserting “or requested” after the word “required” in
Section 30.1(4) and by adding the following at the end of the first sentence: “; or
(8) to the Party’s and such Party’s affiliates’ lenders, counsel, accountants, advisors
and agents who have a need to know such information and have agreed to keep
such terms confidential”.

(i)

Subsections 34.1 and 34.2 are deleted and replaced with the following:
“34.1 INFORMAL DISPUTE RESOLUTION
IN THE EVENT OF ANY DISPUTE ARISING UNDER THIS
TRANSACTION, WITHIN TEN (10) DAYS FOLLOWING THE RECEIPT OF
A WRITTEN NOTICE FROM EITHER PARTY IDENTIFYING SUCH
DISPUTE, THE PARTIES SHALL MEET, NEGOTIATE AND ATTEMPT, IN
GOOD FAITH, TO RESOLVE THE DISPUTE QUICKLY, INFORMALLY AND
INEXPENSIVELY. IF THE PARTIES ARE UNABLE TO RESOLVE A
DISPUTE ARISING HEREUNDER WITHIN THIRTY (30) DAYS AFTER
RECEIPT OF SUCH NOTICE, THEN EITHER PARTY MAY SEEK ANY AND
ALL REMEDIES AVAILABLE TO IT AT LAW OR IN EQUITY, SUBJECT TO
THE LIMITATIONS SET FORTH IN THIS TRANSACTION.”
“34.2 EXCLUSIVE JURISDICTION
EACH PARTY SUBMITS TO THE EXCLUSIVE JURISDICTION OF
THE STATE OR FEDERAL COURTS LOCATED IN SAN FRANCISCO,
CALIFORNIA, FOR ANY ACTION OR PROCEEDING RELATING TO THIS
AGREEMENT OR ANY TRANSACTION, AND EXPRESSLY WAIVES ANY
OBJECTION IT MAY HAVE TO SUCH JURISDICTION OR THE
CONVENIENCE OF SUCH FORUM.”

(j)

The phrase “arbitration or” is deleted from the first line of Section 34.4.

(k)

The following shall be inserted as a new Section 34.5:
13
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“34.5 LIMITATION OF DAMAGES. EXCEPT AS OTHERWISE SPECIFIED
IN ANY CONFIRMATION, FOR BREACH OF ANY PROVISION OF THIS
CONFIRMATION AGREEMENT FOR WHICH AN EXPRESS REMEDY OR
MEASURE OF DAMAGES IS PROVIDED, THE EXPRESS REMEDY OR
MEASURE OF DAMAGES PROVIDED IS THE SOLE AND EXCLUSIVE
REMEDY UNDER THIS AGREEMENT AND THE AGREEMENT FOR THE
BREACH, LIABILITY FOR THE BREACH IS LIMITED AS SET FORTH IN
THE PROVISION AND ALL OTHER REMEDIES FOR DAMAGES AT LAW
OR IN EQUITY ARE WAIVED. EXCEPT AS OTHERWISE SPECIFIED IN
ANY CONFIRMATION, IF NO EXPRESS REMEDY OR MEASURE OF
DAMAGES IS PROVIDED IN THIS AGREEMENT FOR A PARTICULAR
BREACH, LIABILITY FOR THE BREACH IS LIMITED TO DIRECT
DAMAGES ONLY, THE DIRECT DAMAGES ARE THE SOLE AND
EXCLUSIVE REMEDY UNDER THIS AGREEMENT FOR THE BREACH,
AND ALL OTHER REMEDIES FOR DAMAGES AT LAW OR IN EQUITY
ARE WAIVED. EXCEPT AS OTHERWISE SPECIFIED IN ANY
CONFIRMATION, NEITHER PARTY IS LIABLE FOR ANY OTHER TYPE OF
DAMAGE, INCLUDING INCIDENTAL, PUNITIVE, EXEMPLARY,
CONSEQUENTIAL, SPECIAL OR INDIRECT DAMAGES OF ANY NATURE
(INCLUDING DAMAGES ASSOCIATED WITH LOST PROFITS, BUSINESS
INTERRUPTION AND LOSS OF GOODWILL) ARISING AT ANY TIME,
WHETHER IN TORT (INCLUDING THE SOLE OR CONTRIBUTORY
NEGLIGENCE OF EITHER PARTY OR ANY RELATED PERSON),
WARRANTY, STRICT LIABILITY, CONTRACT OR STATUTE, UNDER
ANY INDEMNITY PROVISION, OR OTHERWISE.”
(l)

Section 37 is amended by inserting the following in the beginning of the section:
“On the date of entering into this Confirmation,”.

(m)

Section 41 “Witness” shall become Section 42 and the following “Standard of
Review” Section shall be substituted in its place:
“The Parties agree as follows:
From the date of entering into a Transaction under this Agreement and throughout
the term of such Transaction, the Parties each warrant and covenant as follows:
(i)

Absent the agreement of all Parties to the proposed change, the standard of
review for changes to any section of this Agreement (including all
Transactions and/or Confirmations) specifying the rate(s) or other material
economic terms and conditions agreed to by the Parties herein, whether
proposed by a Party, a non-party or FERC acting sua sponte, shall be the
“public interest” standard of review set forth in United Gas Pipe Line Co.
v. Mobile Gas Service Corp., 350 U.S. 332 (1956) and Federal Power
Commission v. Sierra Pacific Power Co., 350 U.S. 348 (1956)( the “MobileSierra” doctrine) and clarified in Morgan Stanley Capital Group, Inc. v.
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Public Util. Dist. No. 1 of Snohomish 554 U.S. 527 (2008) and NRG Power
Marketing LLC v. Maine Pub. Util. Comm’n, 558 U.S. 165 (2010).
(ii)

6.9

The Parties, for themselves and their successors and assigns, (i) agree that
this “public interest” standard shall apply to any proposed changes in any
other documents, instruments or other agreements executed or entered into
by the Parties in connection with this Agreement and (ii) hereby expressly
and irrevocably waive any rights they can or may have to the application of
any other standard of review, including the “just and reasonable” standard.”

Counterparts

This Confirmation may be signed in any number of counterparts with the same effect as if the
signatures to the counterparts were upon a single instrument. The Parties may rely on electronic,
or scanned signatures as originals under this Confirmation. Delivery of an executed signature page
of this Confirmation by electronic mail transmission (including PDF) shall be the same as delivery
of a manually executed signature page.
6.10

Entire Agreement; No Oral Agreements or Modifications

This Confirmation sets forth the terms of the Transaction into which the Parties have entered and
shall constitute the entire agreement between the Parties relating to the contemplated purchase and
sale of the Product. Notwithstanding any other provision of the Agreement, this Transaction may
be confirmed only through a Documentary Writing executed by both Parties, and no amendment
or modification to this Transaction shall be enforceable except through a Documentary Writing
executed by both Parties.
[Signatures appear on the following page.]
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AGREED AS OF THE EFFECTIVE DATE:
Peninsula Clean Energy Authority

Silicon Valley Clean Energy Authority
DocuSigned by:

By:

By:

Name: Janis Pepper

Name: Girish Balachandran

Title: CEO

Title: CEO
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APPENDIX A
DEFINED TERMS
“Alternate Capacity” means replacement Product which Seller has elected to provide to Purchaser
in accordance with the terms of Section 2.3.
“CAISO” means the California ISO or the successor organization to the functions thereof.
“Capacity Attributes” means attributes of the Shown Unit that may be counted toward Compliance
Obligations, including: flexibility, dispatchability, physical location or point of electrical
interconnection of the Shown Unit; Unit ability to generate at a given capacity level, provide
ancillary services, or ramp up or down at a given rate; any current or future defined characteristics,
certificates, tags, credits, or accounting constructs of the Shown Unit, howsoever entitled,
identified from time to time by the CAISO or a Governmental Body having jurisdiction over
Compliance Obligations.
“CIRA Tool” means the CAISO Customer Interface for Resource Adequacy.
“Compliance Obligations” means, as applicable, RAR, Local RAR and FCR.
“Compliance Showings” means the applicable LSE’s compliance with the resource adequacy
requirements of the CPUC for an applicable Showing Month.
“Contingent Firm RA Product” has the meaning set forth in Article 1 herein.
“CPUC Decisions” means any currently effective or future decisions, resolutions, or rulings related
to resource adequacy.
“CPUC Filing Guide” is the document issued annually by the CPUC which sets forth the
guidelines, requirements and instructions for load serving entities to demonstrate compliance with
the CPUC’s resource adequacy program.
“Effective Flexible Capacity” has the meaning given in CAISO’s FERC-approved Tariff.
“Environmental Costs” means (i) costs incurred in connection with acquiring and maintaining all
environmental permits and licenses for the Product, (ii) the Product’s compliance with all
applicable environmental laws, rules, and regulations, including capital costs for pollution
mitigation or installation of emissions control equipment required to permit or license the Product,
(iii) all operating and maintenance costs for operation of pollution mitigation or control equipment,
(iv) costs of permit maintenance fees and emission fees as applicable, (v) the costs of all emission
reductions that have been authorized by a local air pollution control district or emissions trading
credits or units pursuant to the California Health & Safety Code, market based incentive programs
such as the South Coast Air Quality Management District’s Regional Clean Air Incentives Market,
authorizations to emit sulfur dioxide and oxides of nitrogen by the Environmental Protection
Agency, and any costs related to greenhouse gas emissions required by any applicable
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environmental laws, rules, regulations, or permits to operate, and (vi) costs associated with the
disposal, clean-up, decontamination or remediation, on or off site, of hazardous substances.
“Expected Contract Quantity” means, with respect to any Showing Month of the Delivery Period,
(a) for Firm RA Product, the Contract Quantity of Product, including the amount of Contract
Quantity of Product that Seller has elected to provide Alternate Capacity, and (b) for Contingent
Firm RA Product, the Contract Quantity of Product for such Showing Month, including the
amount of Contract Quantity of Product that Seller has elected to provide Alternate Capacity,
less any reductions to Contract Quantity consistent with Section 2.2 with respect to which Seller
has not elected to provide Alternate Capacity.
“FCR” means the flexible capacity requirements established for LSEs by the CPUC pursuant to
the CPUC Decisions, the CAISO pursuant to the Tariff, or other Governmental Body having
jurisdiction over Compliance Obligations and includes any non-binding advisory showing which
an LSE is required to make with respect to flexible capacity.
“FCR Attributes” means, with respect to a Shown Unit, any and all resource adequacy attributes
of the Shown Unit, as may be identified from time to time by the CPUC, CAISO, or other
Governmental Body having jurisdiction over Compliance Obligations, that can be counted toward
an LSE’s FCR.
“Firm RA Product” has the meaning set forth in Article 1 herein.
“Flexible Capacity Category” shall be as described in the annual CPUC Filing Guide, as such may
be modified, amended, supplemented or updated from time to time.
“Governmental Body” means any federal, state, local, municipal or other government; any
governmental, regulatory or administrative agency, commission or other authority lawfully
exercising or entitled to exercise any administrative, executive, judicial, legislative, police,
regulatory or taxing authority or power; and any court or governmental tribunal.
“Interest Rate” means, for any date, the lesser of (a) the per annum rate of interest equal to the
prime lending rate as may from time to time be published in The Wall Street Journal under “Money
Rates” on such day (or if not published on such day on the most recent preceding day on which
published), plus two percent (2%) and (b) the maximum rate permitted by applicable law.
“Local RAR” means the local resource adequacy requirements established for LSEs by the CPUC
pursuant to the CPUC Decisions, by CAISO pursuant to the Tariff, or by any other Governmental
Body having jurisdiction over Compliance Obligations.
“Local RAR Attributes” means, with respect to a Shown Unit, any and all resource adequacy
attributes of the Shown Unit, as may be identified from time to time by the CPUC, CAISO, or
other Governmental Body having jurisdiction over Compliance Obligations, that can be counted
toward an LSE’s Local RAR.
“LSE” means “Load Serving Entity” as such term is used in Section 40.9 of the Tariff.
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“MW” means megawatt.
“Net Qualifying Capacity” has the meaning given in CAISO’s FERC-approved Tariff.
“Notification Deadline” is twenty (20) Business Days before the relevant deadlines for the
corresponding Compliance Showings applicable to the relevant Showing Month.
“Planned Outage” means, subject to and as further described in the CPUC Decisions, a CAISOapproved, planned or scheduled disconnection, separation or reduction in capacity of the Unit
that is conducted for the purposes of carrying out routine repair or maintenance of such Unit, or
for the purposes of new construction work for such Unit.
“Product” means RAR Attributes, Local RAR Attributes and FCR Attributes, each for the Delivery
Period, Unit, Contract Quantity, Contract Price and other specifications contained in Appendix B.
“Prorated Percentage of Unit Factor” means the percentage, as specified in Appendix B, of the
Unit NQC as of the Effective Date that is dedicated to Purchaser under this Transaction.
“Prorated Percentage of Unit Flexible Factor” means the percentage, as specified in Appendix B,
of the Unit EFC as of the Effective Date that is dedicated to Purchaser under this Transaction.
“Prudent Operating Practice” means (a) the applicable practices, methods and acts required by or
consistent with applicable laws and reliability criteria, and otherwise engaged in or approved by a
significant portion of the electric power industry during the relevant time period in the Western
United States, or (b) any of the practices, methods and acts which, in the exercise of reasonable
judgment in light of the facts known at the time the decision was made, could have been expected
to accomplish the desired result at a reasonable cost consistent with good business practices,
reliability, safety and expedition. Prudent Operating Practice is not intended to be limited to the
optimum practice, method or act to the exclusion of all others, but rather to acceptable practices,
methods or acts generally accepted in the electric power industry in the Western United States.
“RAR Attributes” means, with respect to a Shown Unit, any and all resource adequacy attributes
of the Shown Unit, as may be identified from time to time by the CPUC, CAISO, or other
Governmental Body having jurisdiction over Compliance Obligations, that can be counted toward
an LSE’s RAR.
“Replacement Unit” has the meaning set forth in Section 2.3.
“Resource Adequacy Requirements” or “RAR” means the resource adequacy requirements
established for LSEs by the CPUC pursuant to the CPUC Decisions, by CAISO pursuant to the
Tariff, or by any other Governmental Body having jurisdiction over Compliance Obligations, not
including Local RAR or FCR.
“Resource Category” shall be as described in the annual CPUC Filing Guide, as such may be
modified, amended, supplemented or updated from time to time.
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“SC” means Scheduling Coordinator as defined in the Tariff.
“Showing Month” means the calendar month of the Delivery Period that is the subject of the related
Compliance Showing.
“Shown Unit” means the Unit, or any Replacement Unit meeting the requirements of Section 2.3
of this Confirmation and specified by Seller in a Supply Plan.“Subsequent Purchaser” means the
purchaser of Product from Purchaser in a re-sale of Product by Purchaser.
“Swap Confirmation” means that certain WSPP Agreement Confirmation between Seller and
Purchaser dated concurrently herewith, in which Seller is purchasing 9 MW of System Product
with generic attributes from Purchaser.
“Swap Reduction Option” has the meaning specified in Section 2.2(c).
“Substitute Capacity” has the meaning set forth in the Tariff for “RA Substitute Capacity”.
“Tariff” means the CAISO Tariff, including any current CAISO-published “Operating
Procedures” and “Business Practice Manuals,” in each case as amended or supplemented from
time to time.
“Unit” means the generation unit described in Appendix B. A Unit or Shown Unit may not be a
coal-fired generating facility.
“Unit EFC” means the lesser of the Unit’s Effective Flexible Capacity as set by CAISO as of the
Effective Date and that of the Unit on a subsequent date of determination.
“Unit NQC” means the lesser of the Unit’s Net Qualifying Capacity as set by CAISO as of the
Effective Date and that of the Unit on a subsequent date of determination.
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APPENDIX B
PRODUCT AND UNIT INFORMATION
Product:

El RAR

Local RAR

El Flexible Capacity

and all Capacity Attributes related to such Product.
Additional Product Information (fill in all that apply):
CAISO Zone:
Resource Category (MCC Bucket): _4
CPUC Local Area (if applicable): N/A
Flexible Capacity Category (if applicable): 1

Contract Quantity and Contract Price:
RAR and Local RAR, as applicable
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Unit 1
Unit Specific Information
Resource Name
Physical Location
CAISO Resource ID
SCID of Resource
Unit NQC by month (e.g., Jan=50,Feb=65):
Unit EFC by month (e.g., Jan=30, Feb=50)
Resource Type (e.g., gas, hydro, solar, etc.)
Minimum Qualified Flexible Capacity
Category (Flex 1, 2 or 3)
TAC Area (e.g., PG&E, SCE)
Prorated Percentage of Unit Factor
Prorated Percentage of Unit Flexible Factor
Capacity Area (CAISO System, Fresno,
Sierra, Kern, LA Basin, Bay Area,
Stockton, Big Creek-Ventura, NCNB, San
Diego-IV or Humboldt)
Resource Category as defined by the CPUC
(DR, 1, 2, 3, 4)

REDONDO GEN STA. UNIT 5
Redondo Beach, CA
REDOND_7_UNIT 5
EDFR
495.9
365.9
Natural Gas Steam
1
SCE

LA Basin

4

(Repeat for additional Units)
[Information for specific Shown Units may be provided after the Effective Date pursuant to the
Confirmation.]
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APPENDIX C
NOTICE INFORMATION
Purchaser: Peninsula Clean Energy
Authority
All Notices:

Seller: Silicon Valley Clean Energy
Authority
All Notices:
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APPENDIX D
PLANNED OUTAGE SCHEDULE

Unit Name

N/A

CAISO
Outage (MW)
Resource ID *
N/A

N/A

Appendix D - 1

SLIC
Outage
Start Date

SLIC
Outage
End Date

N/A

N/A
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WSPP RESOURCE ADEQUACY CONFIRMATION
This Confirmation confirms the transaction between Peninsula Clean Energy Authority, a
California joint powers authority (“Seller”) and Silicon Valley Clean Energy Authority, a
California joint powers authority (“Purchaser”), and each individually a “Party” and together the
“Parties”, dated as of September 17, 2021 (the “Effective Date”), by which Seller agrees to sell
and deliver, and Purchaser agrees to purchase and receive, the Product (the “Transaction”). This
Transaction is governed by the WSPP Agreement dated July 28, 2020 (the “WSPP Agreement”).
The WSPP Agreement and this Confirmation, including any applicable appendices, exhibits or
amendments thereto, shall be collectively referred to herein as the “Agreement” and will constitute
a single agreement between the Parties with respect to the Transaction. Capitalized terms not
otherwise defined in this Confirmation or the WSPP Agreement are defined in the Tariff.
ARTICLE 1
TRANSACTION TERMS
Product, Delivery Period, Contract Quantity, Contract Price and other specifics of the Product are
in Appendix B. Appendices A, B, C, and D are incorporated into this Confirmation.
☐ Firm RA Product:
Seller shall provide Purchaser with the Product from the Unit in the amount of the Contract
Quantity. If the Unit is not available to provide the full amount of the Contract Quantity for any
reason, then Seller shall have the option to supply Alternate Capacity pursuant to Section 2.3 to
fulfill the remainder of the Contract Quantity during such period. If Seller fails to provide
Purchaser with the Contract Quantity and has failed to supply Alternate Capacity to fulfill the
remainder of the Contract Quantity during such period, then Seller shall be liable for damages
and/or required to indemnify Purchaser for penalties or fines pursuant to the terms of Section 2.5.
☒ Contingent Firm RA Product:
Seller shall provide Purchaser with Product from the Unit in the amount of the Contract Quantity.
If the Unit is not available to provide the full amount of the Contract Quantity as a result of any
reduction of the Contract Quantity of the Unit in accordance with Section 2.2, Seller shall have the
option to notify Purchaser that either (a) Seller will not provide the portion of the Contract Quantity
attributable to such reduction during the period of such non-availability; or (b) Seller will supply
Alternate Capacity to fulfill the remainder of the Contract Quantity during such period pursuant to
Section 2.3. If the Unit is not available to provide the full amount of the Contract Quantity as a
result of any reason other than as provided in Section 2.2, then Seller shall have the option to
supply Alternate Capacity pursuant to Section 2.3 to fulfill the remainder of the Contract Quantity
during such period. If Seller fails to provide Purchaser with the Expected Contract Quantity from
the Unit and has failed to supply Alternate Capacity to fulfill the remainder of the Expected
Contract Quantity during such period, then Seller shall be liable for damages and/or required to
indemnify Purchaser for penalties or fines pursuant to the terms of Section 2.5.
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ARTICLE 2
DELIVERY OBLIGATIONS AND ADJUSTMENTS
2.1

Sale and Delivery of Product
(a)

For each Showing Month of the Delivery Period, Seller shall sell and deliver to
Purchaser, and Purchaser shall purchase and receive from Seller, the Expected
Contract Quantity of the Product from the Shown Unit(s). Seller’s obligation to
deliver the Expected Contract Quantity of Product for the Delivery Period is firm
and will not be excused for any reason.

(b)

Seller shall deliver the Expected Contract Quantity by submitting to CAISO in its
Supply Plan the Shown Unit(s) and the characteristics of the Shown Unit(s) and
Product for Purchaser, as further specified in Appendix B, all in compliance with
this Confirmation.

(c)

Seller shall cause all Supply Plans to meet and be filed in conformance with the
requirements of the CPUC and the Tariff. Seller shall submit, or cause the Shown
Unit’s SC to submit, on a timely basis with respect to each applicable Showing
Month, Supply Plans in accordance with the Tariff and CPUC requirements to
identify and confirm the Product delivered to Purchaser for each Showing Month
of the Delivery Period. The total amount of Product identified and confirmed for
such Showing Month shall equal the Expected Contract Quantity, including a
request for Hold-Back Capacity pursuant to Article Five of this Confirmation.

(d)

Seller shall sell and deliver Product from a Shown Unit that meets the requirements
set forth in Appendix B, including the Resource Category and, if applicable, the
Flexible Capacity Category. In no event shall a Shown Unit utilize coal or coal
materials as a source of fuel. A Shown Unit must be a specific resource that is
connected directly to the CAISO controlled grid or be under the operational control
of CAISO. A Shown Unit may not be an unspecified import. Seller shall identify
the Shown Unit(s) and Expected Contract Quantity by providing Purchaser with the
specific information contemplated in Appendix B no later than the Notification
Deadline for the relevant Showing Month.

(e)

If CAISO rejects either the Supply Plan or the Resource Adequacy Plan with
respect to any part of the Expected Contract Quantity for the Shown Unit(s) in any
Showing Month, the Parties shall confer, make such corrections as are necessary
for acceptance, and resubmit the corrected Supply Plan or Resource Adequacy Plan
for validation before the applicable deadline for the Showing Month.

(f)

The Product is delivered and received when the CIRA Tool shows that the Supply
Plan submitted in compliance with Purchaser’s instructions, including Purchaser’s
instructions to withhold all or part of the Expected Contract Quantity from Seller’s
Supply Plan for any Showing Month during the Delivery Period, has been accepted
for the Product from the Shown Unit(s) by CAISO. Seller has failed to deliver the
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Product if (i) Purchaser has elected to submit the Product from the Shown Unit in
its Resource Adequacy Plan and such submission is accepted by the CPUC and the
CAISO but the Supply Plan and Resource Adequacy Plan are not matched in the
CIRA Tool and are rejected by CAISO notwithstanding performance of Section
2.1(e) or (ii) Seller fails to submit the volume of Expected Contract Quantity for
any Showing Month in such amount as instructed by Purchaser for the applicable
Showing Month. Seller will not have failed to deliver the Expected Contract
Quantity if Purchaser fails or chooses not to submit the Shown Unit(s) and the
Product in its Resource Adequacy Plan with the CPUC or CAISO.

2.2

(g)

Hold-Back Capacity, if any, is deemed Contract Quantity delivered, unless utilized
under Article Five as Substitute Capacity, then Contract Quantity is delivered
according to the timeline requirements therein.

(h)

The Shown Unit(s) must not have characteristics that would trigger the need for
Purchaser or Seller to file an advice letter or other request for authorization with
the CPUC or for Purchaser to make a compliance filing pursuant to California
Public Utilities Code Section 380.1

Reductions in Contract Quantity
(a)

If Seller is providing Contingent Firm RA Product, Seller’s obligation to deliver the
Contract Quantity for each Showing Month may be reduced at Seller’s option by
the amount of any Planned Outages which exist with respect to any portion of the
Unit during the applicable Showing Month; provided, (i) Seller notifies Purchaser
by the Notification Deadline applicable to that Showing Month of the amount of
Product from the Unit that Purchaser may include in Purchaser’s Compliance
Showings applicable to that month as a result of such Planned Outage, and (ii) such
reduction is able to be reflected on the Supply Plansin accordance with the Tariff.

(b)

In the event Seller is unable to provide the Contract Quantity for any portion of a
Showing Month because of a Planned Outage of a Unit, Seller has the option, but
not the obligation, to provide Product for such portions of such Showing Month
from Replacement Units, provided Seller providesand identifiessuch Replacement
Units in accordance with Section 2.3.

(c)

Seller’s obligation to deliver the Contract Quantity for each day of each Showing
Month may be reduced at Seller’s option in the event Purchaser fails to deliver, for
any reason, the contract quantity of product set forth in Appendix B of the Swap
Confirmation (such option, the “Swap Reduction Option”); provided, however, that
(i) Seller’s obligation to deliver the Contract Quantity of Product may not be
reduced by an amount greater than the contract quantity of product that Purchaser
failed to deliver under the Swap Confirmation and (ii) that the Swap Reduction
Option is subject to Seller providing written notice to Purchaser of such

1

For example, contracts with Once-Through Cooling resources that terminate one year or less before the State Water
Resources Control Board compliance deadline require an advice letter filing under CPUC Decision 12-04-046
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modification no later than two (2) Business Days before the initial Compliance
Showing deadline for such Showing Month. Seller’s rights under the Swap
Reduction Option are cumulative and in addition to Seller’s rights under the Swap
Confirmation.
2.3

Seller’s Option To Provide Alternate Capacity

If Seller is unable to provide the full Contract Quantity for a Showing Month for any reason,
including, without limitation, as provided in Section 2.2, or Seller desires to provide some or all
of the Contract Quantity for any Showing Month from a different generating unit other than the
Unit, then Seller may, at no cost to Purchaser, provide Purchaser with replacement Product from
one or more replacement units having the same Capacity Attributes of the Unit(s) originally
identified in Appendix B, including the same Resource Category and, if applicable, the Flexible
Capacity Category (each such unit, a “Replacement Unit”) in an amount such that the total amount
of Product provided to Purchaser from the Unit and any Replacement Unit(s) for each Showing
Month is not more than the Contract Quantity, provided that in each case:
(a)

Seller shall notify Purchaser in writing of its intent to provide Alternate Capacity
and shall identify the proposed Replacement Units from which such Alternate
Capacity shall be provided no later than the Notification Deadline for Purchaser’s
Compliance Showings related to such Showing Month;

(b)

The proposed Replacement Units must (i) be accepted by the CAISO, and (ii)
otherwise satisfy the requirements of this Agreement;

(c)

Seller shall, or shall cause the SC to submit a Supply Plan for each Showing Month
and, if applicable, annual filing, no later than the Notification Deadline for
Purchaser’s Compliance Showings;

(d)

If Seller does not comply with the requirements of Sections 2.3(a), (b) and (c) for
the applicable Showing Month and, if applicable, annual filing, then any such
Replacement Units shall not be deemed a Replacement Unit for purposes of this
Confirmation for that Showing Month and Seller shall not receive payment for
such Product; and

(e)

The designation of any Replacement Unit(s) by Seller shall be subject to
Purchaser’s prior written approval, which shall not be unreasonably withheld.

Once Seller has identified in writing any Replacement Units that meet the requirements of this
Section 2.3 and Purchaser has approved such Replacement Units as consistent with this
Confirmation, then any such Replacement Units shall be deemed a Unit for purposes of this
Confirmation for that Showing Month. Purchaser’s approval of a Replacement Unit as to a given
Showing Month shall not be construed as approval of such Replacement Unit for any subsequent
Showing Month.
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2.4

Planned Outages

As of the Confirmation Effective Date, Seller and Purchaser have agreed to all Planned Outages as
specified in Appendix D (“Planned Outage Schedule”) for all relevant Showing Months for the
following calendar year, or until the end of the Delivery Period, whichever is shorter. Seller may
provide Purchaser with proposed changes to the Planned Outage Schedule from time to time.
Within ten (10) Business Days after Purchaser’s receipt of any Seller proposed changes, Purchaser
shall notify Seller in writing of any reasonable requests for modifications to such Seller proposed
changes, and Seller shall, to the extent consistent with Prudent Operating Practice, accommodate
Purchaser’s requests regarding the timing of any Seller proposed changes to the Planned Outage
Schedule.
2.5

2.6

Purchaser’s Remedies for Seller’s Failure to Deliver Expected Contract Quantity
(d)

If Seller fails to deliver any part of the Expected Contract Quantity as required
herein for any Showing Month, Seller shall be liable for damages pursuant to
Section 21.3 of the WSPP Agreement, without reference to the word “hourly”
therein.

(e)

Seller shall indemnify, defend and hold harmless Purchaser from any penalties,
fines or costs, including Environmental Costs, assessed against Purchaser by the
CPUC, CAISO or other Governmental Body resulting from Seller’s failure to
deliver the Product or a Shown Unit’s SC’s failure to timely or accurately submit
Supply Plans in accordance with the Tariff and this Confirmation. The Parties shall
use commercially reasonable efforts to minimize such penalties, fines or costs;
provided, that in no event will Purchaser be required to use or change its utilization
of its owned or controlled assets or market positions to minimize these penalties,
fines or costs. If Seller fails to pay the foregoing penalties, fines or costs, or fails to
reimburse Purchaser for those penalties, fines or costs, then, without prejudice to
its other rights and remedies, Purchaser may setoff and recoup those penalties, fines
or costs against any future amounts it may owe to Seller under this Confirmation
or the WSPP Agreement.

Purchaser’s Re-Sale of Product
(a)

Purchaser may re-sell all or part of the Product; provided that any such re-sale must
not increase Seller’s obligations hereunder other than as set forth in this Section
2.6(a). For any such a resale, the Resource Adequacy Plan of Purchaser as used
herein will refer to the Resource Adequacy Plan of Subsequent Purchaser. Seller
shall, or shall cause the Shown Unit’s SC, to follow Purchaser’s instructions with
respect to providing such resold Product to Subsequent Purchasers, to the extent
such instructions are consistent with Seller’s obligations under this Confirmation.
Seller shall, and shall cause the Shown Unit’s SC, to take all commercially
reasonable actions and execute all documents or instruments reasonably necessary
to allow such Subsequent Purchasers to use such resold Product in a manner
consistent with Purchaser’s rights under this Confirmation. If Purchaser incurs any

5

DocuSign Envelope ID: 3D8A92BA-FE9C-42EE-9A0F-1A51ED3FE933

Appendix A

Joint CCA WSPP Standard RA Confirmation
30 August 2021 (Swap language added)

liability to a Subsequent Purchaser due to the failure of Seller or the Shown Unit’s
SC to comply with this Confirmation, Seller will be liable to Purchaser for the
amounts Seller would have owed Purchaser under this Confirmation if Purchaser
had not resold the Product.
(b)

Purchaser shall notify Seller in writing of any resale of Product and the Subsequent
Purchaser no later than two (2) Business Days before the Notification Deadline for
each Showing Month for which Purchaser has resold the Product. Purchaser shall
notify Seller of any subsequent changes or further resales no later than two (2)
Business Days before the Notification Deadline for the Showing Month.

(c)

If CAISO or CPUC develops a centralized capacity market, Purchaser will have
exclusive rights to direct the Seller or the Unit’s SC to offer, bid, or otherwise
submit the Expected Contract Quantity of Product for re-sale in such market, Seller
and the Unit’s SC shall comply with Purchaser’s direction and Purchaser shall
retain and receive all revenues from such re-sale.

(d)

Purchaser shall have the exclusive right to direct the Seller or the Unit’s SC to offer,
bid, or otherwise submit the Expected Contract Quantity into the CAISO
Competitive Solicitation Process (CSP) for CPM Capacity. Seller and the Unit’s
SC shall comply with the Purchaser’s direction and, to the extent that the CAISO
designates the Expected Contract Quantity as CPM Capacity, Purchaser shall be
entitled to retain and receive the CPM Capacity Payment. Unless otherwise
instructed by Purchaser, (i) Seller shall not, and shall cause the Unit’s SC to not,
offer any portion of the Expected Contract Quantity to CAISO as CPM Capacity
and (ii) if CAISO designates any portion of the Contract Capacity as CPM
Capacity, then Seller shall, and shall cause the Unit’s SC to, promptly (and in any
event within one (1) Business Day of the time Seller receives notification from
CAISO) notify Purchaser of such designation, and if CAISO makes such a
designation, Seller shall not, and shall cause the Unit’s SC to not, accept any such
designation by CAISO unless and until Purchaser has agreed to accept such
designation.
ARTICLE 3
PAYMENTS

3.1

Payment

Purchaser shall make a monthly payment to Seller for each Unit by the later of (i) ten (10) Calendar
Days after Purchaser’s receipt of Seller’s invoice (which may be given upon first day of the
Showing Month) and (ii) the twentieth (20th) of the Showing Month, or if the twentieth (20th) is
not a Business Day the next following Business Day (“Monthly RA Capacity Payment”). The
Monthly RA Capacity Payment shall equal the product of (a) the applicable Contract Price for that
Showing Month, (b) the Expected Contract Quantity for the Showing Month and (c) 1,000,
rounded to the nearest penny (i.e., two decimal places); provided, however, that the Monthly RA
Capacity Payment shall be adjusted to reflect any portion of Expected Contract Quantity for the
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Showing Month that was not delivered in accordance with Section 2.1 for such Showing Month.
3.2

Allocation of Other Payments and Costs
(a)

Seller will receive any revenues from, and must pay all costs charged by, CAISO
or any other third party with respect to the Shown Unit(s) for (i) start-up, shutdown,
and minimum load costs, (ii) capacity for ancillary services, (iii) energy sales, (iv)
flexible ramping product, or (v) black start or reactive power services. Purchaser
must promptly report receipt of any such revenues to Seller. Purchaser must pay to
Seller any such amounts described in this Section 3.2(a) received by Purchaser or
a Subsequent Purchaser. Without prejudice to its other rights and remedies, Seller
may setoff and recoup any such amounts that are not paid to it pursuant to this
Section 3.2(a) against any amounts owed to Purchaser under the WSPP Agreement.

(b)

Purchaser is to receive and retain all revenues associated with the Expected
Contract Quantity of Product during the Delivery Period, including any capacity
and availability revenues from the Capacity Procurement Mechanism, or its
successor, RUC Availability Payments, or its successor, but excluding payments
described in Section 3.2(a)(i)-(v) or 3.2(d). Seller shall promptly report receipt of
any such revenues to Purchaser. Seller shall pay to Purchaser within thirty (30)
days of receipt any such amounts received by Seller, or a Shown Unit’s SC, owner,
or operator. Without prejudice to its other rights, Purchaser may set off and recoup
any such amounts that are not paid to it against amounts owed to Seller under the
WSPP Agreement.

(c)

If CAISO designates any part of the Contract Quantity as Capacity Procurement
Mechanism Capacity, then Seller shall, or shall cause the Shown Unit’s SC to,
within one (1) Business Day of the time Seller receives notification from CAISO,
notify Purchaser and not accept any such designation by CAISO unless and until
Purchaser has agreed to accept such designation.

(d)

Any Availability Incentive Payments or Non-Availability Charges are for Seller to
receive and pay.
ARTICLE 4
OTHER PURCHASER AND SELLER COVENANTS

4.1

CAISO Requirements

Seller shall schedule or cause the Shown Unit’s SC to schedule or make available to CAISO the
Expected Contract Quantity of the Product during the Delivery Period, in compliance with the
Tariff, and perform all, or cause the Shown Unit’s SC, owner, or operator to perform all,
obligations under applicable law and the Tariff relating to the Product. Purchaser is not liable for,
and Seller shall indemnify and hold Purchaser harmless from, the failure of Seller or the Shown
Unit’s SC, owner, or operator to comply with the Tariff, and for any penalties, fines or costs
imposed on Seller or the Shown Unit’s SC, owner, or operator for noncompliance.
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4.2

Seller’s and Purchaser’s Duties to Take Actions to Allow Product Utilization

Throughout the Delivery Period, Purchaser and Seller shall take all commercially reasonable
actions and execute all documents or instruments reasonably necessary to ensure (a) Purchaser’s
rights to the Expected Contract Quantity for the sole benefit of Purchaser or any Subsequent
Purchaser and (b) that Purchaser may use the Expected Contract Quantity to meet its Compliance
Obligations. Such commercially reasonable actions shall include, without limitation cooperating
with and providing, and causing each Shown Unit’s SC, owner, or operator to cooperate with and
provide, requested supporting documentation to the CAISO, the CPUC, or any other Governmental
Body responsible for administering the applicable Compliance Obligations, including to
demonstrate that the Expected Contract Quantity can be delivered to the CAISO controlled grid
for the minimum hours required to satisfy the Compliance Obligations, as applicable, pursuant to
the “deliverability” standards established by the CAISO or other Governmental Body of competent
jurisdiction.
If necessary, the Parties further agree to negotiate in good faith to amend this Confirmation to
conform this Transaction to subsequent clarifications, revisions, or decisions rendered by CAISO
or an applicable Governmental Body to maintain the benefits of the Transaction.
4.3

Seller’s Representations and Warranties

Seller represents and warrants to Purchaser throughout the Delivery Period that:
(a)

No part of the Contract Quantity during the Delivery Period has been committed
by Seller to any third party to satisfy Compliance Obligations or analogous
obligations in any CAISO or non-CAISO markets;

(b)

The Shown Unit(s) qualify to provide the Product under the Tariff, and the Shown
Unit(s) and Seller are capable of delivering the Product;

(c)

the aggregation of all amounts of Capacity Attributes that Seller has sold, assigned,
or transferred for the Shown Unit(s) during the Delivery Period does not exceed the
Shown Unit’s Net Qualifying Capacity and, if applicable, the Effective Flexible
Capacity for that Shown Unit;

(d)

if applicable, Seller has notified either the Shown Unit’s SC or the entity from
which Seller purchased the Product that Seller has transferred the Contract Quantity
of Product for the Delivery Period to Purchaser; and

(e)

Seller has notified or will notify the Shown Unit’s SC that Purchaser is entitled to
the revenues set forth in Section 3.2(b), and such Shown Unit’s SC is obligated to
promptly deliver those revenues to Purchaser, along with appropriate
documentation supporting the amount of those revenues.
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4.4

Market Based Rate Authority

Upon Purchaser’s written request, Seller shall, in accordance with FERC Order No. 697, submit a
letter of concurrence in support of any affirmative statement by Purchaser that this contractual
arrangement does not transfer “ownership or control of generation capacity” from Seller to
Purchaser as the term “ownership or control of generation capacity” is used in 18 CFR Section
35.42. Seller shall not, in filings, if any, made subject to Order Nos. 652 and 697, claim that this
contractual arrangement conveys ownership or control of generation capacity from Seller to
Purchaser.
ARTICLE 5
HOLD-BACK AND SUBSTITUTE CAPACITY
No later than three (3) Business Days before the before the relevant deadlines for the Compliance
Showings applicable to that Showing Month, Purchaser may request in writing that Seller not list,
or cause the Unit’s Scheduling Coordinator not to list, in the Unit’s Supply Plan a portion or all of
the Contract Quantity for any portion of such Showing Month included in the Delivery Period
(“Hold-Back Capacity”). Along with such request, Purchaser shall also provide updated Unit
information reflecting the requested change. The updated Unit information shall be in the form of
the Supply Plan. Following Purchaser’s request for Hold-Back Capacity, Purchaser may request,
in writing, that Seller make the previously requested Hold-Back Capacity available for Purchaser’s
use as Substitute Capacity within the respective Showing Month. Such request shall be received
by Seller no later than eight (8) Business Days prior to the first day for which Purchaser seeks to
use such Substitute Capacity as required by the CAISO. The portion of the Contract Quantity that
is the subject of Purchaser’s request for Hold-Back Capacity shall be deemed Contract Quantity
delivered consistent with Section 2.1 for purposes of calculating a Monthly RA Capacity Payment
pursuant to Section 3.1 and calculating any amounts due pursuant to Sections 2.2. Seller shall, or
shall cause the Unit’s Scheduling Coordinator to, comply with Purchaser’s request under this
Article Five.
ARTICLE 6
ADDITIONAL WSPP AGREEMENT AMENDMENTS; GENERAL PROVISIONS
6.1

Termination Payment

For this Transaction, the following is inserted as a penultimate paragraph in Section 22.2(b) of the
WSPP Agreement:
“If Purchaser is the Non-Defaulting Party and Purchaser reasonably expects to incur or be
liable for any penalties, fines or costs from CAISO, or any Governmental Body, because
Purchaser or a Subsequent Purchaser is not able to include the applicable Expected
Contract Quantity in a Compliance Showing due to Seller’s Event of Default, then
Purchaser may, in good faith, estimate the amount of those penalties, fines or costs and
include the estimate in its determination of the Termination Payment, subject to accounting
to Seller when those penalties, fines or costs are finally ascertained. If this accounting
establishes that Purchaser’s estimate exceeds the actual amount of penalties, fines or costs,
Purchaser must promptly remit to Seller the excess amount with interest in accordance with
Section 9.3 of the WSPP Agreement. The rights and obligations with respect to
9
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determining and paying any Termination Payment, and any dispute resolution provisions
with respect thereto, survive the termination of this Transaction and continue until after
those penalties, fines or costs are finally ascertained.”
6.2

Confidentiality

Notwithstanding Section 30.1 of the WSPP Agreement:
(a)

(i) Purchaser may disclose information as necessary in order to support its
Compliance Showings or otherwise show it has met its Compliance Obligations;
(i) Seller may disclose as necessary to a Shown Unit’s SC or as necessary for
Supply Plans; (iii) each Party may disclose information as necessary to the
independent evaluator or other administrator of any competitive solicitation process
of Purchaser, which in turn may disclose such information as necessary to CAISO
or any Governmental Body; and (iv) Purchaser may disclose information to any
Subsequent Purchaser.

(b)

Seller acknowledges that Purchaser is a public agency subject to the requirements
of the California Public Records Act (Cal. Gov. Code section 6250 et seq.) and that
Purchaser may be required to make public this Confirmation (which may be
partially redacted by Purchaser) in connection with the process of seeking approval
from its board of directors for the execution of this Confirmation. Seller may
submit information to Purchaser that Seller considers confidential, proprietary, or
trade secret information pursuant the Uniform Trade Secrets Act (Cal. Civ. Code
section 3426 et seq.), or otherwise protected from disclosure pursuant to an
exemption to the California Public Records Act (Government Code sections 6254
and 6255). Seller acknowledges that Purchaser may submit to Seller information
that Purchaser considers confidential or proprietary or protected from disclosure
pursuant to exemptions to the California Public Records Act (Government Code
sections 6254 and 6255). Upon request or demand of any third person or entity not
a party to this Confirmation (“Requestor”) pursuant to the California Public
Records Act for production, inspection and/or copying of this Confirmation or any
information designated by a disclosing Party as confidential, the receiving Party as
soon as practical shall notify the disclosing Party that such request has been made,
by telephone call, letter sent via electronic mail, and/or by overnight carrier to the
address, or email address listed at the end of this Confirmation. The disclosing
Party shall be solely responsible for taking whatever legal steps are necessary to
protect information deemed by it to be confidential information and to prevent
release of information to the Requestor by the receiving Party. If the disclosing
Party takes no such action within ten (10) days, after receiving the foregoing notice
from the receiving Party, the receiving Party shall be permitted to comply with the
Requestor’s demand and is not required to defend against it. Notwithstanding the
foregoing, Purchaser may release confidential information without notice to or over
the objection of Seller if Purchaser’s legal counsel advises Purchaser that Purchaser
is required by law to release such confidential information.
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6.3

Dodd-Frank Act

The Parties intend this Transaction to be a “customary commercial arrangement” as described in
Section II.A.1 of Commodity Futures Trading Commission, Proposed Guidance, Certain Natural
Gas and Electric Power Contracts, 81 Fed. Reg. 20583 at 20586 (Apr. 8, 2016) and a “Forward
Capacity Transaction” within the meaning of Commodity Futures Trading Commission, Final
Order in Response to a Petition From Certain Independent System Operators and Regional
Transmission Organizations To Exempt Specified Transactions Authorized by a Tariff or Protocol
Approved by the Federal Energy Regulatory Commission, 78 Fed. Reg. 19,880 (Apr. 2, 2013).
6.4
Change in Law
If any action by the CPUC, CAISO or any Governmental Body having jurisdiction, or any change
in applicable law, occurring after the Confirmation Effective Date results in (i) material changes
to Purchaser’s or Seller’s obligations with regard to the Products sold hereunder, (ii) has the effect
of changing the transfer and sale procedure set forth in this Confirmation so that the performance
of this Confirmation becomes impracticable, or (iii) changes the Resource Adequacy
Requirements such that the Product can no longer be counted towards Purchaser’s Resource
Adequacy Requirements (a “Change in Law”), the Parties shall work in good faith to revise this
Confirmation so that the Parties can perform their obligations regarding the purchase and sale of
the Product sold hereunder in order to maintain the original intent.
6.5

Governing Law

Notwithstanding Section 24 of the WSPP Agreement, this Transaction and the rights and duties of
the Parties hereunder shall be governed by and construed, enforced and performed in accordance
with the laws of the state of California, without regard to principles of conflicts of law.
6.6

Collateral

Notwithstanding any provision in the WSPP Agreement to the contrary, including Section 27,
neither Party shall be required to post collateral or other security for this Transaction.
6.7

No Recourse to Members of Seller or Purchaser2

Parties are organized as a Joint Powers Authority in accordance with the Joint Exercise of Powers
Act of the State of California (Government Code Section 6500, et seq.) and are public entities
separate from its constituent members. Parties will solely be responsible for all debts, obligations
and liabilities accruing and arising out of this Confirmation. Each Party agrees that it shall have
no rights and shall not make any claims, take any actions or assert any remedies against either
Parties constituent members, or the officers, directors, advisors, contractors, consultants or
employees of either Party or either Parties constituent members, in connection with this
Confirmation.
6.8
2

Other WSPP Agreement Changes

For EBCE, 3CE, PCE, and SVCE only.
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For this Transaction, the WSPP Agreement shall be amended as follows:
(a)

Section 9.4 is deleted in its entirety and replaced with the following:
“In the event an invoice or portion thereof, or any other claim or adjustment arising
hereunder, is disputed, payment of the undisputed portion of the invoice shall be
required to be made when due, with notice of the objection given to the other Party.
Any invoice dispute or invoice adjustment shall be in writing and shall state the
basis for the dispute or adjustment. Payment of the disputed amount shall not be
required until the dispute is resolved. Upon resolution of the dispute, any required
payment shall be made within two (2) Business Days of such resolution along with
interest accrued at the Interest Rate from and including the due date to but excluding
the date paid. Inadvertent overpayments shall be returned upon request or deducted
by the Party receiving such overpayment from subsequent payments, with interest
accrued at the Interest Rate from and including the date of such overpayment to but
excluding the date repaid or deducted by the Party receiving such overpayment.
Any dispute with respect to an invoice is waived unless the other Party is notified
in writing within twelve (12) months after the invoice is rendered or any specific
adjustment to the invoice is made. If an invoice is not rendered within twelve (12)
months after the close of the month during which performance of a Transaction
occurred, the right to payment for such performance is waived.”

(b)

Section 22.1 is modified by inserting the following new text at the end thereof:
“(f) the failure of the Defaulting Party to pay its debts generally as they become
due or the Defaulting Party’s admission in a writing that is unable to generally pay
its debts as they become due;
(g) the institution, by the Defaulting Party, of a general assignment for the benefit
of its creditors; or
(h) the application for, consent to, or acquiescence to, by the Defaulting Party, the
appointment of a receiver, custodian, trustee, liquidator, or similar official for all or
a substantial portion of its assets.”

(c)

Section 22.2(b) is amended by inserting “and is continuing” after “Event of Default
occurs” in the first line thereof and deleting the second sentence therein.

(d)

Section 22.3(c) is amended by deleting the third sentence thereof and replacing it
with the following: “If the Non-Defaulting Party’s aggregate Gains exceed its
aggregate Losses and Costs, if any, resulting from the termination of this
Agreement or a Confirmation, the Termination Payment for all such Terminated
Transactions shall be zero, notwithstanding any provision in this Section or
Agreement to the contrary.”

(e)

In Section 22.3(e), delete the entire provision (including subsections) and replace
it with the following: “[Intentionally omitted]”
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(f)

In Section 22.3(f), delete the entire provision and replace it with the following:
“If the Defaulting Party disagrees with the calculation of the Termination Payment
and the Parties cannot otherwise resolve their differences, and provided that the
Defaulting Party has paid the undisputed part of the Termination Payment to the
Non-Defaulting Party as provided under Section 22.3(c), and that any amounts
disputed by the Defaulting Party are disputed in good faith, then the Defaulting
Party may submit the calculation issue to Dispute Resolution pursuant to Section
34.”

(g)

Section 28.1 is applicable and the Parties shall net monthly payments in accordance
with Exhibit A of the WSPP. Both Parties intend for the netting provisions of
Exhibit A to the WSPP Agreement to be effective on the Confirmation Effective
Date.

(h)

Section 30.1 is amended by inserting “or requested” after the word “required” in
Section 30.1(4) and by adding the following at the end of the first sentence: “; or
(8) to the Party’s and such Party’s affiliates’ lenders, counsel, accountants, advisors
and agents who have a need to know such information and have agreed to keep
such terms confidential”.

(i)

Subsections 34.1 and 34.2 are deleted and replaced with the following:
“34.1 INFORMAL DISPUTE RESOLUTION
IN THE EVENT OF ANY DISPUTE ARISING UNDER THIS
TRANSACTION, WITHIN TEN (10) DAYS FOLLOWING THE RECEIPT OF
A WRITTEN NOTICE FROM EITHER PARTY IDENTIFYING SUCH
DISPUTE, THE PARTIES SHALL MEET, NEGOTIATE AND ATTEMPT, IN
GOOD FAITH, TO RESOLVE THE DISPUTE QUICKLY, INFORMALLY AND
INEXPENSIVELY. IF THE PARTIES ARE UNABLE TO RESOLVE A
DISPUTE ARISING HEREUNDER WITHIN THIRTY (30) DAYS AFTER
RECEIPT OF SUCH NOTICE, THEN EITHER PARTY MAY SEEK ANY AND
ALL REMEDIES AVAILABLE TO IT AT LAW OR IN EQUITY, SUBJECT TO
THE LIMITATIONS SET FORTH IN THIS TRANSACTION.”
“34.2 EXCLUSIVE JURISDICTION
EACH PARTY SUBMITS TO THE EXCLUSIVE JURISDICTION OF
THE STATE OR FEDERAL COURTS LOCATED IN SAN FRANCISCO,
CALIFORNIA, FOR ANY ACTION OR PROCEEDING RELATING TO THIS
AGREEMENT OR ANY TRANSACTION, AND EXPRESSLY WAIVES ANY
OBJECTION IT MAY HAVE TO SUCH JURISDICTION OR THE
CONVENIENCE OF SUCH FORUM.”

(j)

The phrase “arbitration or” is deleted from the first line of Section 34.4.

(k)

The following shall be inserted as a new Section 34.5:
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“34.5 LIMITATION OF DAMAGES. EXCEPT AS OTHERWISE SPECIFIED
IN ANY CONFIRMATION, FOR BREACH OF ANY PROVISION OF THIS
CONFIRMATION AGREEMENT FOR WHICH AN EXPRESS REMEDY OR
MEASURE OF DAMAGES IS PROVIDED, THE EXPRESS REMEDY OR
MEASURE OF DAMAGES PROVIDED IS THE SOLE AND EXCLUSIVE
REMEDY UNDER THIS AGREEMENT AND THE AGREEMENT FOR THE
BREACH, LIABILITY FOR THE BREACH IS LIMITED AS SET FORTH IN
THE PROVISION AND ALL OTHER REMEDIES FOR DAMAGES AT LAW
OR IN EQUITY ARE WAIVED. EXCEPT AS OTHERWISE SPECIFIED IN
ANY CONFIRMATION, IF NO EXPRESS REMEDY OR MEASURE OF
DAMAGES IS PROVIDED IN THIS AGREEMENT FOR A PARTICULAR
BREACH, LIABILITY FOR THE BREACH IS LIMITED TO DIRECT
DAMAGES ONLY, THE DIRECT DAMAGES ARE THE SOLE AND
EXCLUSIVE REMEDY UNDER THIS AGREEMENT FOR THE BREACH,
AND ALL OTHER REMEDIES FOR DAMAGES AT LAW OR IN EQUITY
ARE WAIVED. EXCEPT AS OTHERWISE SPECIFIED IN ANY
CONFIRMATION, NEITHER PARTY IS LIABLE FOR ANY OTHER TYPE OF
DAMAGE, INCLUDING INCIDENTAL, PUNITIVE, EXEMPLARY,
CONSEQUENTIAL, SPECIAL OR INDIRECT DAMAGES OF ANY NATURE
(INCLUDING DAMAGES ASSOCIATED WITH LOST PROFITS, BUSINESS
INTERRUPTION AND LOSS OF GOODWILL) ARISING AT ANY TIME,
WHETHER IN TORT (INCLUDING THE SOLE OR CONTRIBUTORY
NEGLIGENCE OF EITHER PARTY OR ANY RELATED PERSON),
WARRANTY, STRICT LIABILITY, CONTRACT OR STATUTE, UNDER
ANY INDEMNITY PROVISION, OR OTHERWISE.”
(l)

Section 37 is amended by inserting the following in the beginning of the section:
“On the date of entering into this Confirmation,”.

(m)

Section 41 “Witness” shall become Section 42 and the following “Standard of
Review” Section shall be substituted in its place:
“The Parties agree as follows:
From the date of entering into a Transaction under this Agreement and throughout
the term of such Transaction, the Parties each warrant and covenant as follows:
(i)

Absent the agreement of all Parties to the proposed change, the standard of
review for changes to any section of this Agreement (including all
Transactions and/or Confirmations) specifying the rate(s) or other material
economic terms and conditions agreed to by the Parties herein, whether
proposed by a Party, a non-party or FERC acting sua sponte, shall be the
“public interest” standard of review set forth in United Gas Pipe Line Co.
v. Mobile Gas Service Corp., 350 U.S. 332 (1956) and Federal Power
Commission v. Sierra Pacific Power Co., 350 U.S. 348 (1956)( the “MobileSierra” doctrine) and clarified in Morgan Stanley Capital Group, Inc. v.
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Public Util. Dist. No. 1 of Snohomish 554 U.S. 527 (2008) and NRG Power
Marketing LLC v. Maine Pub. Util. Comm’n, 558 U.S. 165 (2010).
(ii)

6.9

The Parties, for themselves and their successors and assigns, (i) agree that
this “public interest” standard shall apply to any proposed changes in any
other documents, instruments or other agreements executed or entered into
by the Parties in connection with this Agreement and (ii) hereby expressly
and irrevocably waive any rights they can or may have to the application of
any other standard of review, including the “just and reasonable” standard.”

Counterparts

This Confirmation may be signed in any number of counterparts with the same effect as if the
signatures to the counterparts were upon a single instrument. The Parties may rely on electronic,
or scanned signatures as originals under this Confirmation. Delivery of an executed signature page
of this Confirmation by electronic mail transmission (including PDF) shall be the same as delivery
of a manually executed signature page.
6.10

Entire Agreement; No Oral Agreements or Modifications

This Confirmation sets forth the terms of the Transaction into which the Parties have entered and
shall constitute the entire agreement between the Parties relating to the contemplated purchase and
sale of the Product. Notwithstanding any other provision of the Agreement, this Transaction may
be confirmed only through a Documentary Writing executed by both Parties, and no amendment
or modification to this Transaction shall be enforceable except through a Documentary Writing
executed by both Parties.
[Signatures appear on the following page.]
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AGREED AS OF THE EFFECTIVE DATE:
Peninsula Clean Energy Authority

Silicon Valley Clean Energy Authority
DocuSigned by:

^VisL

By:

By:

Name: Janis Pepper

Name: Girish Balachandran

Title: CEO

Title: CEO
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APPENDIX A
DEFINED TERMS
“Alternate Capacity” means replacement Product which Seller has elected to provide to Purchaser
in accordance with the terms of Section 2.3.
“CAISO” means the California ISO or the successor organization to the functions thereof.
“Capacity Attributes” means attributes of the Shown Unit that may be counted toward Compliance
Obligations, including: flexibility, dispatchability, physical location or point of electrical
interconnection of the Shown Unit; Unit ability to generate at a given capacity level, provide
ancillary services, or ramp up or down at a given rate; any current or future defined characteristics,
certificates, tags, credits, or accounting constructs of the Shown Unit, howsoever entitled,
identified from time to time by the CAISO or a Governmental Body having jurisdiction over
Compliance Obligations.
“CIRA Tool” means the CAISO Customer Interface for Resource Adequacy.
“Compliance Obligations” means, as applicable, RAR, Local RAR and FCR.
“Compliance Showings” means the applicable LSE’s compliance with the resource adequacy
requirements of the CPUC for an applicable Showing Month.
“Contingent Firm RA Product” has the meaning set forth in Article 1 herein.
“CPUC Decisions” means any currently effective or future decisions, resolutions, or rulings related
to resource adequacy.
“CPUC Filing Guide” is the document issued annually by the CPUC which sets forth the
guidelines, requirements and instructions for load serving entities to demonstrate compliance with
the CPUC’s resource adequacy program.
“Effective Flexible Capacity” has the meaning given in CAISO’s FERC-approved Tariff.
“Environmental Costs” means (i) costs incurred in connection with acquiring and maintaining all
environmental permits and licenses for the Product, (ii) the Product’s compliance with all
applicable environmental laws, rules, and regulations, including capital costs for pollution
mitigation or installation of emissions control equipment required to permit or license the Product,
(iii) all operating and maintenance costs for operation of pollution mitigation or control equipment,
(iv) costs of permit maintenance fees and emission fees as applicable, (v) the costs of all emission
reductions that have been authorized by a local air pollution control district or emissions trading
credits or units pursuant to the California Health & Safety Code, market based incentive programs
such as the South Coast Air Quality Management District’s Regional Clean Air Incentives Market,
authorizations to emit sulfur dioxide and oxides of nitrogen by the Environmental Protection
Agency, and any costs related to greenhouse gas emissions required by any applicable
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environmental laws, rules, regulations, or permits to operate, and (vi) costs associated with the
disposal, clean-up, decontamination or remediation, on or off site, of hazardous substances.
“Expected Contract Quantity” means, with respect to any Showing Month of the Delivery Period,
(a) for Firm RA Product, the Contract Quantity of Product, including the amount of Contract
Quantity of Product that Seller has elected to provide Alternate Capacity, and (b) for Contingent
Firm RA Product, the Contract Quantity of Product for such Showing Month, including the
amount of Contract Quantity of Product that Seller has elected to provide Alternate Capacity,
less any reductions to Contract Quantity consistent with Section 2.2 with respect to which Seller
has not elected to provide Alternate Capacity.
“FCR” means the flexible capacity requirements established for LSEs by the CPUC pursuant to
the CPUC Decisions, the CAISO pursuant to the Tariff, or other Governmental Body having
jurisdiction over Compliance Obligations and includes any non-binding advisory showing which
an LSE is required to make with respect to flexible capacity.
“FCR Attributes” means, with respect to a Shown Unit, any and all resource adequacy attributes
of the Shown Unit, as may be identified from time to time by the CPUC, CAISO, or other
Governmental Body having jurisdiction over Compliance Obligations, that can be counted toward
an LSE’s FCR.
“Firm RA Product” has the meaning set forth in Article 1 herein.
“Flexible Capacity Category” shall be as described in the annual CPUC Filing Guide, as such may
be modified, amended, supplemented or updated from time to time.
“Governmental Body” means any federal, state, local, municipal or other government; any
governmental, regulatory or administrative agency, commission or other authority lawfully
exercising or entitled to exercise any administrative, executive, judicial, legislative, police,
regulatory or taxing authority or power; and any court or governmental tribunal.
“Interest Rate” means, for any date, the lesser of (a) the per annum rate of interest equal to the
prime lending rate as may from time to time be published in The Wall Street Journal under “Money
Rates” on such day (or if not published on such day on the most recent preceding day on which
published), plus two percent (2%) and (b) the maximum rate permitted by applicable law.
“Local RAR” means the local resource adequacy requirements established for LSEs by the CPUC
pursuant to the CPUC Decisions, by CAISO pursuant to the Tariff, or by any other Governmental
Body having jurisdiction over Compliance Obligations.
“Local RAR Attributes” means, with respect to a Shown Unit, any and all resource adequacy
attributes of the Shown Unit, as may be identified from time to time by the CPUC, CAISO, or
other Governmental Body having jurisdiction over Compliance Obligations, that can be counted
toward an LSE’s Local RAR.
“LSE” means “Load Serving Entity” as such term is used in Section 40.9 of the Tariff.
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“MW” means megawatt.
“Net Qualifying Capacity” has the meaning given in CAISO’s FERC-approved Tariff.
“Notification Deadline” is twenty (20) Business Days before the relevant deadlines for the
corresponding Compliance Showings applicable to the relevant Showing Month.
“Planned Outage” means, subject to and as further described in the CPUC Decisions, a CAISOapproved, planned or scheduled disconnection, separation or reduction in capacity of the Unit
that is conducted for the purposes of carrying out routine repair or maintenance of such Unit, or
for the purposes of new construction work for such Unit.
“Product” means RAR Attributes, Local RAR Attributes and FCR Attributes, each for the Delivery
Period, Unit, Contract Quantity, Contract Price and other specifications contained in Appendix B.
“Prorated Percentage of Unit Factor” means the percentage, as specified in Appendix B, of the
Unit NQC as of the Effective Date that is dedicated to Purchaser under this Transaction.
“Prorated Percentage of Unit Flexible Factor” means the percentage, as specified in Appendix B,
of the Unit EFC as of the Effective Date that is dedicated to Purchaser under this Transaction.
“Prudent Operating Practice” means (a) the applicable practices, methods and acts required by or
consistent with applicable laws and reliability criteria, and otherwise engaged in or approved by a
significant portion of the electric power industry during the relevant time period in the Western
United States, or (b) any of the practices, methods and acts which, in the exercise of reasonable
judgment in light of the facts known at the time the decision was made, could have been expected
to accomplish the desired result at a reasonable cost consistent with good business practices,
reliability, safety and expedition. Prudent Operating Practice is not intended to be limited to the
optimum practice, method or act to the exclusion of all others, but rather to acceptable practices,
methods or acts generally accepted in the electric power industry in the Western United States.
“RAR Attributes” means, with respect to a Shown Unit, any and all resource adequacy attributes
of the Shown Unit, as may be identified from time to time by the CPUC, CAISO, or other
Governmental Body having jurisdiction over Compliance Obligations, that can be counted toward
an LSE’s RAR.
“Replacement Unit” has the meaning set forth in Section 2.3.
“Resource Adequacy Requirements” or “RAR” means the resource adequacy requirements
established for LSEs by the CPUC pursuant to the CPUC Decisions, by CAISO pursuant to the
Tariff, or by any other Governmental Body having jurisdiction over Compliance Obligations, not
including Local RAR or FCR.
“Resource Category” shall be as described in the annual CPUC Filing Guide, as such may be
modified, amended, supplemented or updated from time to time.

Appendix A - 3

DocuSign Envelope ID: 3D8A92BA-FE9C-42EE-9A0F-1A51ED3FE933

Appendix A

“SC” means Scheduling Coordinator as defined in the Tariff.
“Showing Month” means the calendar month of the Delivery Period that is the subject of the related
Compliance Showing.
“Shown Unit” means the Unit, or any Replacement Unit meeting the requirements of Section 2.3
of this Confirmation and specified by Seller in a Supply Plan. “Subsequent Purchaser” means the
purchaser of Product from Purchaser in a re-sale of Product by Purchaser.
“Swap Confirmation” means that certain WSPP Agreement Confirmation between Seller and
Purchaser dated concurrently herewith, in which Seller is purchasing 9 MW of System Product
with flexible attributes from Purchaser.
“Swap Reduction Option” has the meaning specified in Section 2.2(c).
“Substitute Capacity” has the meaning set forth in the Tariff for “RA Substitute Capacity”.
“Tariff” means the CAISO Tariff, including any current CAISO-published “Operating
Procedures” and “Business Practice Manuals,” in each case as amended or supplemented from
time to time.
“Unit” means the generation unit described in Appendix B. A Unit or Shown Unit may not be a
coal-fired generating facility.
“Unit EFC” means the lesser of the Unit’s Effective Flexible Capacity as set by CAISO as of the
Effective Date and that of the Unit on a subsequent date of determination.
“Unit NQC” means the lesser of the Unit’s Net Qualifying Capacity as set by CAISO as of the
Effective Date and that of the Unit on a subsequent date of determination.
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APPENDIX B
PRODUCT AND UNIT INFORMATION
Product:
RAR

Local RAR

Flexible Capacity

and all Capacity Attributes related to such Product.
Additional Product Information (fill in all that apply):
CAISO Zone: North
Resource Category (MCC Bucket): 4
CPUC Local Area (if applicable): N/A
Flexible Capacity Category (if applicable): N/A
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Unit 1
Unit Specific Information
Resource Name

Hatchet Ridge

Physical Location
CAISO Resource ID

Burney, CA
HATRDG_2_WIND

SCID of Resource
Unit NQC by month (e.g., Jan=50,Feb=65):
Unit EFC by month (e.g., Jan=30, Feb=50)
Resource Type (e.g., gas, hydro, solar, etc.)
Minimum Qualified Flexible Capacity
Category (Flex 1, 2 or 3)
TAC Area (e.g., PG&E, SCE)
Prorated Percentage of Unit Factor
Prorated Percentage of Unit Flexible Factor
Capacity Area (CAISO System, Fresno,
Sierra, Kern, LA Basin, Bay Area,
Stockton, Big Creek-Ventura, NCNB, San
Diego-IV or Humboldt)
Resource Category as defined by the CPUC
(DR, 1, 2, 3, 4)

PCG2
N/A
N/A
Wind
N/A
PG&E
N/A
N/A
CAISO System
4

(Repeat for additional Units)
[Information for specific Shown Units may be provided after the Effective Date pursuant to the
Confirmation.]
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APPENDIX C
NOTICE INFORMATION
Seller: Peninsula Clean Energy Authority

Purchaser: Silicon Valley Clean Energy
Authority
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APPENDIX D
PLANNED OUTAGE SCHEDULE

Unit Name

N/A

CAISO
Outage (MW)
Resource ID *
N/A

N/A

Appendix D - 1

SLIC
Outage
Start Date

SLIC
Outage
End Date

N/A

N/A
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WSPP RESOURCE ADEQUACY CONFIRMATION

This Confirmation under the WSPP Agreement confirms the transaction between Silicon Valley Clean
Energy Authority, a California joint powers authority ('“Purchaser” or “SYCE”') and Elk I fills Power, LLC
(“BHP” or “Seller”) dated as of September .23, 2021 (the “Effective Date”), bv which Seller agrees to sell
and deliver, and Purchaser agrees to purchase and receive* the Product (the “Transaction”). Capitalized
terms not otherwise defined in this Confirmation or the WSPP Agreement are: defined in the Tariff-

ARTICLE 1

TRANSACTION TERMS
Purchaser: Silicon Valley Clean Energy Authority

Seller: EHP

Product, Delivery Period, Contract Quantity* Contract Price and other specifics of the Product are in
Appendix B. Appendices A* B and C are incorporated into this Confirmation.

ARTICLE 2
DELIVERY OBLIGATIONS AND ADJUSTMENTS

2.1

Sale and Delivery of Product
(a)

For each Showing Month of the Delivery Period, Seiler will sell and deliver to Purchaser*
and Purchaser will purchase and receive from Seller, the Contract Quantity of the Product
from the Shown Unit(s).

(b)

Seller will deliver the Contract Quantity of Product by submitting to CA1SO in its Supply
Plan the Shoiyn Unit for Purchaser, as further specified in Appendix B, all in compliance
with this Confirmation .

(O

Seller will cause all Supply Plans to meet and be filed in conformance with the
requirements of the Tariff. Seller will submit, or cause the Unit’s SC to submit, on a timely
basis with respect to each applicable Showing Month, Supply Plans in accordance with the
Tariff requirements to identify and confirm the Product delivered to Purchaser for each
Showing Month of the Delivery Period. The total amount of Product identified and
confirmed for each day of such Showing Month will equal the Contract Quantity, less any
excused deductions to the Contract Quantity in the case of Flexible RA Capacity for
excused reductions in Unit EFC.

(d)

Seller may sell and deliver from a Shown Unit that meets requirements set forth in
Appendix B, including the Resource Category arid, if applicable, the Flexible Capacity
Category. Seller will identify the: Shown Unit(s) and Contract Quantity by providing
Purchaser with the specificUnit information contemplated in Appendix B no later than the
Notification Deadline for the relevant Showing Month .

(ej

If C AISO rejects either the Supply Plan or the Resource Adequacy Plan with respect to any
part of the Contract Quantity for the Shown Unit in any Showing Month, the Parties will
confer make such corrections as are necessary for acceptance, and resubmit the corrected
*
Supply Plan or Resource Adequacy Plan for validation before the applicable deadline for
the Showing Month.
1.
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(f )

The Product is delivered by Seller and received by Purchaser when either (i) the C1RA
Tool shows the Supply Plan accepted for the Contract Quantity of Product from the Shown
Unit by CAISO or (ii) Seller complies with Purchaser’s written instruction to withhold all
or part of the Contract Quantity from Seller’s Supply Plan for any Showing Month during
the Delivery Period . Seller has failed to deliver the Product if ( i) Purchaser has elected to
submit the Product from the Shown Unit in its Resource Adequacy Plan and such
submission is accepted by the CPUC and the CAISO but the Supply Plan and Resource
Adequacy Plan are not matched in the CIRA Tool and are rejected by CAISO
notwithstanding performance of Section 2.1 (e ) or, (ii) Seller fails to submit the volume of
Contract Quantity for any Showing Month in such amount as instructed by Purchaser for
the applicable Showing Month. Purchaser will have received the Contract Quantity if (i).
Seilers Supply Plan is accepted by the CAISO for the applicable Showing Month or (ii )
Seller complies with Purchaser’s instruction to withhold all or part ofthe Contract Quantity
from Seller’s Supply Plan for the applicable Showing Month . Seller will not have failed to
deliver the Contract Quantity if Purchaser fails or chooses not to submit the Shown Unit
and the Product in its Resource Adequacy Plan with the CPUC or CAISO .

( g)

The Shown Unit must not Have characteristics .that would trigger the need for Purchaser or
Seller to file an advice letter or other request for authorization with the CPUC or for
Purchaser to make a compliance filing pursuant to California Public Utilities Code Section
380 .'

(h)

Excused Reductions in Unit EFC: Unless the Parties have designated this Section 2.1(h)
as “Not applicable”, if the Product includes FGR Attributes, then Seller’s failure to deliver
any ofthe Contract Quantity of FCR Attributes during the Delivery Period will be excused
if the Unit experiences a reduction in Unit EFfc. after the Effective Date as determined by
CAISO and Seller has provided notice of such reduction to Purchaser by the Notification
Deadline for the applicable Showing Month. The extent to which Seller’s failure is excused
will equal (i) the Contract Quantity of FCR Attributes for such day multiplied . by (ii) toe
total amount (in MW) by Which the; Unit EFC was reduced since the Effective Date, divided;
by (iii) the Unit EFC as of toe Effective Date, If the Unit experiences such a reduction in
Unit EFC, then Seller may, but is not obligated to, provide the applicable part of the
Contract Quantity of FCR Attributes for such day from the Shown Unit.

,

,

,

2.2

Purchaser’s Remedies for Seller’s Failure to Deliver Contract Quantity'

In addition to Purchaser’s rights Under Section 21.3, Seller agrees to indemnify, defend and hold
harmless Purchaser from any penalties, fines or costs, assessed against Purchaser by the CPUC,
CAISO or. other Governmental Body resulting from Seller’s failure to. deliver the Product. The
Parties will use commercially reasonable efforts to minimize such penalties, fines or costs;
provided, that in no event will Purchaser be required to use or change its utilization of its owned or
controlled assets or market positions to minimize these penalties, fines or costs. If $e) ler fails to
pay the foregoing penalties, fines or costs, or fails to reimburse Purchaser for those penalties, fines
or costs, then, without prejudice to its other rights and remedies Purchaser may setoff and recoup
those penalties, fines, or costs against any future amounts it may owe to Seller under this
Confirmation or the WSPP Agreement.

.

-

For example, contracts with Once Through Cooling resources that terminate one year or less before the State Water
Resources Control Board compliance deadline require an advice letter filing under CPUC Decision 12 04 046

1

--

2
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2,3

Purchaser’s Re-Sale of Product

(a)

Purchaser may re-sell all or part of the Contract Quantity of Product; provided tlial any
such re-sale must not increase or modify Seller’s obligations hereunder other than as set
forth in this Section 2.3(a). For any such a resale, Resource Adequacy Plan of Purchaser
as used herein will refer to the Resource Adequacy Plan of Subsequent Purchaser. Seiler
will, or will cause the Unit’s SC, to follow Purchaser’s instructions with respect to
providing such resold Product to Subsequent Purchasers^, to the extent such instructions are
consistent with Seller’s obligations under this Confirmation. Seller will, and will cause the
Unit’s SC, to take all commercially reasonable actions and execute all documents or
instruments reasonably necessary to allow such Subsequent Purchasers to use such resold
Product in a manner consistent with Purchaser’s rights under this Confirmation. If
Purchaser incurs any liability to a Subsequent Purchaser due to the failure of Seiler or the
Unit’s SC to comply with this Confirmation , Seller will be liable to Purchaser for the same
amounts Seller would have owed Purchaser under this Confirmation if Purchaser had not
resold the Product.

( b)

Purchaser will notify Seller in writing of any resale of Product and the Subsequent
Purchaser no later than two Business Days before the Notification Deadline for the
Showing Month . Purchaser will notify Seller of any subsequent changes or further resales
no later than two Business Days before the Notification Deadline for the Showing Month.

(c)

If CAISO or CPUC develops a centralized capacity market, Purchaser will have exclusive
rights to direct the Seller or the Unit’s Scheduling Coordinator to offer, bid, or otherwise
submit the applicable Contract Quantify of Product for each day during the Delivery Period
provided to Purchaser pursuant to this Confirmation for re sale in such market, and Seller
and the Unit’s Scheduling Coordinator shall comply with Purchaser’s direction to the
extent Seller is not required to incur any additional costs to qualify such Contract Quantity
of Product for participation in such centralized capacity market or follow such direction
from Purchaser Purchaser shall retain and receive all revenues from such re-sale,

-

.

ARTICLE 3
PAYMENTS

3.1

Payment

Purchaser shall pay for the Product as provided in Article 9 of the WSPP Agreement and this Confirm ation;
except that under Section 9.4 of the WSPP Agreement, in case any portion of any bill is in dispute, then
only the undisputed portion of the bill shall be paid when due. The disputed portion of the bill shall be
adjusted or paid upon final resolution of the dispute. Purchaser shall make a monthly payment to Seller for
each Unit by the later of ( i ) ten ( 10 ) Calendar Days after Purchaser’s receipt of Seller’s invoice (which may
be given upon first day of the Showing Month) and (ii) the twentieth (20th) of the Showing Month, or if
the twentieth (20th ) is not a Business Day the next following Business Day (‘‘Monthly RA Capacity
Payment”), The Monthly RA Capacity Payment shall equal the product of (a) the applicable Contract Price
for that Showing Month, (ta) the Expected Cdntraet.Quantity for the Showing Month and (c) .1,000, rounded
to the nearest penny (i.e., two decimal places); provided, however, that the Monthly RA Capacity Payment
shall be adjusted to reflect any portion of Expected Contract Quantity for the Showing Month that was not
delivered in accordance with Section 2,1 for such Showing Month.
'

3
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3.2

Allocation of Other Payments anti Costs

(a)

Product does not confer to Purchaser any tight to dispatch or recei ve the energy or ancillary
services from a Shown Unit. Seller will receive any revenues from , and must pay all costs
charged by, CAISO or any other third party with respect to the Unit for (j) start- up,
shutdown, and minimum load costs, ( ii) capacity for ancillary services, ( iii) energy sales,
( iv) flexible ramping product, or ( v) black start or reactive power services . Purchaser must
promptly report receipt of any such revenues to Seller. Purchaser must pay to Seller any
such amounts described in this Section 3.2(a) received by Purchaser or a Subsequent
Purchaser. Without prejudice to its other rights and remedies, Seller may setoff and recoup
any such amounts that are not paid to it against any amounts owed to Purchaser under the
WSPP Agreement.
,

( b)

Purchaser is to receive and retain all revenues associated with the Contract Quantity of
Product during the Delivery Period, including any capacity and availability revenues from
the Capacity Procurement Mechanism,. orits successor, RLiC Availability Payments, or its
successor, bm excluding payments described in Section 3.2(a)(S)-(y) or 3.2(d). Seller must
promptly report receipt of any such revenues to Purchaser. Seller must pay to Purchaser
any such amounts received by Seller, or a Unit’sSC, owner, or operator. Without prejudice
to its other rights Purchaser may set off and recoup any such amounts that are not paid to
it against amounts owed to Seller under the WSPP Agreement.

.

(c)

If CAISO designates any part of the Contract Quantity as Capacity Procurement
Mechanism Capacity, then Seller will, or will cause .the Unit’s SC to, within one Business
Day of the time Seller receives notification from CAISO, notify Purchaser and not accept
any such designation by CAISO unless and until Purchaser has agreed to accept such

designation.

(d)

-

Any Availability Incentive Payments or Non Availability Charges are for Seller to receive
and pay.

ARTICLE 4
OTHER PURCHASER AND SELLER COVENANTS

4.1

CAISO Requirements

Seller must schedule or cause the Unit’s SC to schedule or make available to CAISO the Contract Quantity
of the Product during the Delivery Period, in compliance with the Tariff, and perform all, or cause the
Unit ’s SC, owner, or operator to perform all, obligations Under applicable law and the Tariff relating to the
Product. Nothing herein will prevent Seller from exercising any rights under the Tariff with respeefto use
of RA Substitute Capacity during the Delivery Period, Purchaser as not liable for, and Seller will indemnify
and hold Purchaser harmless from, the failure of Seller or the Unit’s SC, owner, or operator to comply with
the Tariff, and for any penalties, fines or costs imposed on Seller or the Unit’s SC, owner, or operator for

noncomp fiance.

4.2

Seller’s and Purchaser’s Duties to Take Actions to Allow Product Utilization

Throughout the Delivery Period, Purchaser and Seller will take all commercially reasonable actions and
execute all documents or instruments reasonably necessary to ensure Purchaser’s rights to the Contract
Quantity of Product for the sole benefit of Purchaser or any Subsequent Purchaser. If necessary, the Parties

4
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further - agree to negotiate in good faith to amend this Confirmation to conform this Transaction to
subsequent clarifications, revisions, or decisions rendered by CA1SO or an applicable Governmental Body
to maintain the benefits of the Transaction *
'

4.3

Seller’s Representations and Warranties

Seller represents and warrants to Purchaser throughout the Delivery Period that:
(a)

ho part of thoContract Quantity during the Delivery Period has been committed by Seller
to any third party to satisfy Compliance Obligations or analogous obligations in any
CAlSO or non-CAISO markets;

(b)

the Unit qualifies under the Tariff for the Product, and the Uriit and Seller are capable of
delivering the Product;

(c)

the aggregation of all amounts of Capacity Attributes that Seller has sold, assigned , or
transferred for the Unit during the Delivery Period does not exceed the Unit NQC and, if
applicable, the Unit EFC, for that Unit;

(d)

if applicable, Seljer has notified either the Unit’s SC or the entity from which Seller
purchased the Product that Seller has transferred the Contract Quantity of Product for the
Delivery Period to Purchaser; and

(e)

Seller has notified or will notify the Unit’s SC that Purchaser is entitled to the revenues set
forth in Section 3.2(b), and such SC is obligated to promptly deliver those revenues to
Purchaser, along with appropriate documentation supporting the amount of those revenues.
,

4.4

Collateral Requirements

(a)

Notwithstanding anything to the

( b)

Sections 22.1 (d ) of the WS PP Agreement shall not apply to either Party with respect to this
Transaction.

contrary contained in the WSPP Agreement, neither
Purchaser nor Seller shall be required to provide Performance -Assurance to the other Party
during the Delivei-y Period,

ARTICLE 5
ADDITIONAL WSPP AGREEMENT AMENDMENTS: GENERAL PROVISIONS

5.1

Termination Payment

For this Transaction, the following is inserted as a penultimate paragraph in Section 22.2(b) of the WSPP
Agreement:

Purchaser reasonably expects to incur or be liable
for any penalties, fines or costs from CAISO, or any Governmental Body, because Purchaser or a
Subsequent Purchaser is not able to include the applicable Contract Quantity in a: Compliance!
Showing due to Seller’s Event of Default, then Purchaser may, in good faith, estimate the amount
Of those penalties, fines or costs and include the estimate In its determination of the Termination

“ If Purchaser is. the Npn Qefaulting Party and

'
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Payment, subject to accounting to Seller when those penalties, fines or costs are finally ascertained.
If this accounting establishes that Purchaser’s estimate exceeds the actual amount of penalties, fines
or costs, Purchaser must promptly remit to Seller the excess amount with interest in accordance
with Section 9,3 of the WSPP Agreement. The rights and obligationswith respect to determining
and paying any Termination Payment, and any dispute resolution provisions with respect thereto,
survive the termination of this Transaction and continue until after those penalties, fines or costs
are finally ascertained.”

5.2

Confidentiality

Notwithstanding Section 30.1 of the WSPP Agreement, (I ) Purchaser may disclose information in order to
support its Compliance Showings or otherwise show it has met its Compliance Obligations; ( ii ) Seiler may
disclose to a Unit’s SC or as necessary for Supply Plans; ( hi ) each Party may disclose information to the
independent evaluator or other administrator of any competitive solicitation process of Purchaser, which in
turn may disclose such information to CAISO or any Governmental Body; and: (iv) Purchaser may disclose
information to any Subsequent Purchaser. Seller acknowledges that Purchaser is a public agency subject
to the requirements of the California Public Records Act (Cal. Gov . Code section 6250 et seq.)

5.3

Dodd -Frank Act

The Parties intend this Transaction to be a “customary commercial arrangement ’ as described in Section
II.A.1 of Commodity Futures Trading Com mission, Proposed Guidance, Certain Natural Gas and Electric
Power Contracts, 81 Fed, Reg. 20583 at 20586 (Apr. 8, 2016) and a “Forward Capacity Transaction ” within
the meaning of Commodity Futures Trading Commission, Final Order in Response to a Petition From
Certain Independent System Operators and Regional Transmission Organizations To Exempt Specified
Transactions Authorized by a Tariff or Protocol Approved by the Federal Energy Regulatory Commission,
78 Fed . Reg. 19,880 ( Apr: 2, 2013);

5.4

Joint Powers Authority

Purchaser is organized as a JointPowers Authority in accordance with live Joint Powers Act of the State of
California (California Government Code Sections 6500 et seq.) and is a public entity separate and distinct
from its members. Purchaser shall solely be responsible for all of such Party’s debts, obligations and
liabilities accruing and arising out of this Confirmation Seller shall have no rights and shall not make any
claim, take any actions or assert any remedies against any of thePurchaser’s members, any cities or counties
participating in Purchaser’s community choice aggregation program , or any of Purchaser’s retail customers
in connection with.this . Confirmation .

.

5.5

Additional WSPP Agreement Amendments

For purposes of this Transaction only, the WSPP Agreement shall be amended as follows:
(a)

Section 4 of the WSPP Agreement is amended by:

L Adding “or the Friday alter the United States Thanksgiving holiday” before the period
at the end of the first sentence under the definition of “Business Day(s)’\
2. Adding the Following new definitions:

6
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““Governmental Entity or Public Power System ” means a municipality, county,
governmental board, public power authority, public utility district, joint action agency,
or other similar political subdivision or public entity of the United States, one or more
States or territories or any combination thereof ”
(b )

The first sentence of the second paragraph of Section 10 of the WSPP Agreement is
amended by deleting the “or” before “( ii )” and adding to the end of such sentence “or (iii)
if the Parly claiming inability to perform is a Governmental Entity or Public Power System,
any action taken by the Governmental Entity or Public Power System in its governmental
capacity .”

(c)

Section 13.] of the WSPP Agreement is amended to change “FERC” to “ FERC or the
CPUC”.

( 3)

Section 21.2 of the WSPP Agreement is deleted and replaced with the following:

“Any Party due monies under this Agreement, the amounts of which are not in dispute or
if disputed have been the subject of a decision awarding monies, (1) shall have the right to
seek payment of such monies in court in accordance with Section 34.1 andi ( ii) shall possess
the right to seek relief directly from such court without first exercising termination and
liquidation rights tinder Section 22,
In addition, each Party shall possess the right to seek specific performance (injunctive
relief ) of the . non-deli Veiy . related terms of this Agreement and any Confirmation in court
in accordance with Section 34.1. In seeking to enforce the terms of this Agreement,
however, consistent: with Section 21.1 , no Party is entitled to receive or recover monetary
damages except as provided in Sections 2.13 and 22 ”
,

,

,

,

(e)

Section 21.3(d) of the WSPP Agreement is modified by replacing the words “ After
informal dispute resolution as required by Section 34J , any remaining dispute involving
the calculation of the damages shall be referred to binding dispute resolution as provided
by Section 34.2 of this Agreement” with “Unless otherwise resolved informally, any
dispute involving the calculation of the damages shall be resolved in accordance with
Section 34 of this Agreement”.

*

Section 21 of the WSPP Agreement is modified by adding the following Section 21.4:

()

“No

Claim. Governmental Entity or Public Power System warrants and
covenants that with respect to its contractual obligations hereunder and performance
thereof it will not claim immunity on the grounds of sovereignty or similar grounds with
respect to itself or its revenues or assets from (a) suit, (b) jurisdiction pf court (provided
such court is consistent with the venue provisions in Section 31.4), (e) relief by way pf
injunction, order for specific performance or recovery of property, (d ) attachment of assets,
or (e) execution Or enforcement of any judgment ”
(g)

Immunity

Section 22.3(c) of the WSPP Agreement is amended by deleting the third sentence thereof
and replacing it with the following:

“If the Non-Defaulting Party’s aggregate Gains exceed its aggregate Losses and Costs, if
any, resulting from the termination of this Agreement or a Confirmation, the Termination

7
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Payment for all such Terminated Transactions shall be zero, notwithstanding any provision
in this Section or Agreement to the contrary .”

( h)

Section 22.3(e) of the WSPP Agreement is modified by deleting the entire provision
( including subsections) and replacing it with the following: “[Intentionally omitted]”

0)

Section 22.3( e)(1) of the WSPP Agreement is modified by replacing the words “Any
disputes as to the methodology shall be resolved pursuant to the dispute resolution
procedures in Section 34, with binding arbitration pursuant to Section 34.2 required for
disputes as to the methodology if mediation is unsuccessful” with “Unless otherwise
resolved informally, any disputes as to the methodology shall be resolved in accordance
with Section 34 of the WSPP Agreement”.

G)

Section 22.3(f ) of the WSPP Agreement is modified by deleting the entire provision and
replacing it with the following :

.

“If the Defaulting Party disagrees with the calculation of the Termination Payment and
the Parties cannot otherwise resolve their differences, and provided that Defaulting Party
lias paid the undisputed part of the Termination Payment to the Non Defaulting Party as
provided under Section 22.3(c), and that any amounts disputed by the Defaulting Party
are disputed in good faith, then such dispute will be resolved in accordance With Section
34 of the WSPP Agreement.”

-

00

Section 24 of the WSPP Agreement is deleted ih its entirety and replaced with the
following:
including the provisions and requirements of the Tariff and the
definition of the Product and its components, and any portion of the WSPP Agreement
applicable to this Confirmation shall be governed by and construed in accordance with the
laws of the State of California, without regard to the conflicts of laws rules thereof.”

“This Confirmation,

(t)

Subsections 34,1 through .34,4 of the WSPP Agreement are deleted and replaced with the

following:
to Jurisdiction. ALL JUDICIAL PROCEEDINGS BROUGHT
AGAINST ANY PARTY ARISING OUT OF OR RELATING TO THIS AGREEMENT.
SHALL BE BROUGHT IN ANY STATE OR FEDERAL COURT OF COMPETENT
JURISDICTION IN THE STATE OF CALIFORNIA, COUNTY AND CITY OF SAN
FRANCISCO. BY EXECUTING AND DELIVERING THIS AGREEMENT, EACH
PARTY, FOR ITSELF AND IN CONNECTION WITH ITS PROPERTIES,
IRREVOCABLY (a) ACCEPTS GENERALLY AND UNCONDITIONALLY THE
EXCLUSIVE JURISDICTION AND VENUE OF SUCH COURTS; (b) WAIVES ANY
OBJECTION WHICH IT MAY NOW OR HEREAFTER HAVE TO THE LAYING OF
VENUE OF ANY OF THE AFORESAID ACTIONS OR PROCEEDINGS ARISING
OUT OF OR IN CONNECTION WITH THIS AGREEMENT BROUGHT IN THE
COURTS REFERRED TO ABOVE AND HEREBY FURTHER IRREVOCABLY
WAIVES AND AGREES NOT TO PLEAD OR CLAIM IN ANY SUCH COURT THAT
ANY SUCH ACTION OR PROCEEDING BROUGHT IN ANY SUCH COURT HAS
BEEN BROUGHT IN AN INCONVENIENT FORUM,

“34.1 Consent

34.2

Reserved.

8
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(m )

34.3

Reserved .

34.4

Reserved”

Subsections 34.5 and 34.6 are hereby added to Section 34 of the WSPP Agreement:

“34.5 Waiver of Jury Trial. EACH PARTY WAIVES, TO THE FULLEST EXTENT
PERMITTED BY LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN
RESPECT OF ANY SUIT, ACTION, CLAIM OR PROCEEDING RELATING TO THIS
AGREEMENT.
34.6 LIMITATION OF DAMAGES. THE PARTIES CON FIRM THAT THE EXPRESS
REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS AGREEMENT
AND ANY CONFIRMATION SATISFY THE ESSENTIAL PURPOSES HEREOF.
FOR BREACH OF ANY PROVISION OF THIS AGREEMENT OR ANY
CONFIRMATION FOR WHICH AN EXPRESS REMEDY OR MEASURE OF
DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR MEASURE OF
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY, THE OBLIGOR’S
LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH PROVISION AND ALL
OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. IF NO
REMEDY OR MEASURE OF DAMAGES IS EXPRESSLY PROVIDED HEREIN OR
IN A CONFIRMATION, THE OBLIGOR’S LIABILITY SHALL BE LIMITED TO
DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL DAMAGES SHALL
BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER REMEDIES OR
DAMAGES AT LAW OR IN EQUITY ARE WAIVED. NOTWITHSTANDING
ANYTHING IN THIS AGREEMENT TO THE CONTRARY, NEITHER PARTY
SHALL BE LIABLE FOR CONSEQUENTIAL, INCIDENTAL, PUNITIVE,
EXEMPLARY OR INDIRECT DAMAGES, LOST PROFITS OR OTHER BUSINESS
INTERRUPTION DAMAGES, BY STATUTE, IN TORT OR CONTRACT, UNDER
ANY INDEMNITY PROVISION SET FORTH IN THIS AGREEMENT OR
OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE BE SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OR OTHERWISE OBTAINING AN
ADEQUATE REMEDY IS INCONVENIENT AND THE DAMAGES CALCULATED
HEREUNDER CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM
OR LOSS.”
Section 35 of the WSPP Agreement is modified by inserting the following paragraph
between the first and second sentences: “The Parties agree that each Party’s business
consists in whole or in part of entering into forward contracts as or with merchants in
capacity or energy, which is presently the subject of dealing in the forward contract trade.
The Parties further agree that the transactions entered into pursuant to any Confirmations
hereunder (as provided in Article 32 of the WSPP Agreement) are forward contracts
involving the sale of capacity and/br energy, which are presently the subject of dealing in
the forward contract trade. No Party shall assert before any court or other governmental
authority either that another Party is not, or shall not be treated as, a forward contract
9
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merchant or that the transaction entered into pursuant, to any Confirmations hereunder (as
provided in Article 32 of the WSPP Agreement) are not, or shall not be treated as, forward
contracts under the United States Bankruptcy Code.”
(o)

The following phrase is inserted at the beginning of Section 37 of the WSPP Agreement:
“On the date of entering into this Confirmation and throughout the Delivery Period,”

(p)

Section 37 of the WSPP Agreement is
paragraph at the end:

further modified by adding the following new

“Seller represents and warrants that it (and in the case of Party B, if Party B is a cooperative,
each member) is not:
(0

a federal agency;

(i « )

a state, state agency, city, county, municipality, or other political subdivision of a
state;

(Hi)

an employee benefit plan, as defined in Section 3 of the Employee Retirement
Income Security Act of 1974 ;

0v)

a governmental plan, as defined in Section 3 of the Einployee Retirement Income
Security Act of 1974;

(v)

an endowment, including an endowment that is an organization described in
Section 501 (c)(3) of the Internal Revenue Code of 1986;

(Vi)

or a “special entity” as defined in Section 4s(h )(2)(C) of the U.S. Commodity
Exchange Act and 17 C.F.R. § 23.401(c).”

“Further and with respect to a Party that js a Governmental Entity or Public Power System ,
such Governmental Entity Or Public Power System represents and warrants to the other
Party continuing throughout the term of th is Agreement, with respect to this Agreement
and each Confirmation, as follows: (i) all acts necessary to the valid execution , delivery
and performance of this Agreement and each Confirmation, including without limitation,
competitive bidding, public notice, election , referendum , prior appropriation or other
required procedures, has or will be. taken and performed as required under Joint Exercise
of Powers Act of California (Government Code Section 6500 et seq.) (the “Act”) and the
Governmental Entity or Public Power System’s ordinances, bylaws or other regulations,
(ii) all persons making up the governing body of Governmental Entity or Public Power
System are the duly elected or appointed incumbents in their positions and hold $uch
positions in good standing in accordance with the Act and other applicable law, (iii) entry
into and performance of this Agreement by Governmental Entity pr Public Power System
are for a proper publ ic purpose (iv) the term of this Agreement does not extend beyond any
applicable limitation imposed by the Act or other relevant constitutional, organic or other
governing documents and applicable law, (v ) prior to the commencement of each fiscal
year, Which fiscal year ends June 30, the Governmental Entity or Public Power System
shall have obtained all necessary budgetary approval to perform all of its obligations to
make payments hereunder for such fiscal year, and (Vi) obligations to make payments
hereunder do not constitute any kind of indebtedness of Governmental Entity or Public
Power System orcreate any kind oflien on, or security interest in, any property or revenues
,
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of Governmental Entity or Public Power System which, iit either case, is proscribed by any
provision of the Act or any other relevant constitutional, organic or other governing
documents arid applicable law, any order or judgment of any court or other agency of
government applicable to it or its assets, or any contractual restriction binding on or
affecting it or any of its assets ”
(q)

Section 41 “Witness” of the WSPP Agreement shall become Section 42 and the following
“Mobile Sierra” Section shall be inserted as Section 41:

“The Parties agree as follows:
From the date of entering into a Transaction tinder this Agreement and throughout the term
of such Transaction, the Parties eacli warrant and covenant as follows:
(i)

To the fullest extent permitted by Applicable Law, each Party, for itself and its
successors and assigns, hereby expressly and irrevocably waives any rights it can
or may have, now or in the future whether under §§ 205 and/or 206 of the Federal
Power Act or otherwise, to seek *to obtain from FERC by any means, directly or
indirectly (through complaint, investigation or otherwise), and each hereby
covenants and agrees not at any time to seek to so obtain, an order from FERC
changing any section of this Agreement specifying the rate, charge, classification,
or other term or condition agreed to by the Parties, it being the express intent of
the Parties that, to the fullest extent permitted by Applicable Law, neither Party
shall unilaterally seek to obtain from FERC any relief changing the rate, charge,
classification, or other term or condition of this Agreement, notwithstanding any
subsequent changes in Applicable Law or market conditions that may Occur. In the
event it were to be determined that Applicable Law precludes the Parties from
waiving their rights to seek changes from FERC to their market based power sales
contracts (including entering into covenants pot to do so) then this subsection (ii)
shall riot apply, provided that consistent with the foregoing subsection (i), neither
*
Party shall seek any such changes except solely under the public interest”
“
applicatiori of the “just and reasonable” standard of review and otheiwise as set
foith in the foregoing section (i).”

-

( r)

Exhibit D of the WSPP Agreement is deleted and replaced with:

“Exhibit D - RESERVED”.
5.6

Counterparts

This Confirmation may be signed in any number of counterparts with the same effect as if the signatures to
the counterparts were upon a single instrument. The Parties may rely oil electronic, facsimile or
scanned
signatures as originals under this Confirmation: Delivery of an executed signature page this Confirma
of
tion
by facsimile or electronic mail transmission (including PDF) shall be the same as delivery of manually
a
executed signature page

.

5.7

Entire Agreement: No Oral Agreements or Modifications

This Continuation sets forth the terms of the Transaction into which the Parties have entered and shall
constitute the entire agreement between the Parties relating to the contemplated purchase and sale
of the
Product. Notwithstanding any other provision of the Agreement, this Transaction may be confirmed only

11
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through a Documentary Writing executed by both Parties, and no amendment or modification to this
Transaction shall be enforceable except through a Documentary Writing executed by both Parties.
AGREED AS OF THE EFFECTIVE DATE:

ELK HILLS POWER, LLC

SILICON VALLEY CLEAN ENERGY

AUTHORITyocuSignedby

FRAUDUUAS / TML
By:
Name:
Title:

Joe

H ! \/ C S

1

!

Pt tVeV
/

By:
Name:
Title:

12

5CA64B9AC4C24C3...

Girish Balachandran
CEO
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APPENDIX A
DEFINED TERMS

“CAISO” means the California ISO and any successor entity.

“Capacity Attributes” means attributes of the Unit that may be counted toward Compliance Obligations,
including: flexibility, dispatchabiiity, physical location or point of electrical interconnection of the Unit;
Unit ability to generate at a given capacity level, provide ancillary services, or ramp up or down at a given
rate; any current or future defined characteristics, certificates, tags, credits, or accounting constructs of the
Unit, howsoever entitled, identified from time to time by the CAISQ of a Governmental Body having
jurisdiction over Compliance Obligations.

“CIRA Tool” means the CAISO Customer Interface for Resource Adequacy.
“Compliance Obligations” means, as applicable, RAR, Local RAR and FCR ,
“Compliance Showings” means the applicable LSE’s compliance w'ith the resource adequacy requirements
ofthe CPUC for an applicable Showing Month .

“CPUC Decisions” means any currently effective or future decisions, resolutions, or rulings related to
resource adequacy.

Guide” is the document issued annually by the CPUC which sets forth the guidelines,
requirements and instructions for load serving entities to demonstrate compliance with the CPUC’s resource
adequacy program .

“CPUC

Filing

“FCR” means the Flexible Capacity requirements established for LSEs by the CPUC pursuant to the CPUC
Decisions, the CAISO pursuant to the Tariff dr other Governmental Body having jurisdiction over

Compliance Obligations and includes any non-binding advisory showing which ait LSB is required to make
with respect to flexible capacity.

“FCR Attributes” means, with respect to a Unit, any and all resource adequacy attributes of the Unit, as
may be identified from time to time by the CPUC, CAISO, or other Governmental Body having jurisdiction
over Compliance Obligations, that can be counted toward an LSE’s FCR.

shall be as described in the annual CPUC Filing Guide, as such may be
modified, amended, supplemented or updated from time to time.

“Flexible

Capacity Category”

“Governmental Body ” means any federal, state, local, municipal or other government; any governmental,
regulatory or administrative agency, commission or other authority lawfully exercising or entitled to
exercise any administrative, executive, judicial , legislative, police, regulatory or taxing authority or power;
and any court or governmental tribunal.

“Local RAR ” means the local resource adequacy requirements established for LSEs by the CPUC pursuant
to the CPUC Decisions, by CAISO pursuant to the Tariff, or by any other Governmental Body having
jurisdiction over Compliance Obligations .
“USE” means “Load Serving Entity” as such term is used in Section 40.9 ofthe Tariff.
“MW” means megawatt.

-
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Business Days before the relevant deadlines for the corresponding.
Compliance Showings applicable to the relevant Showing Month .

'"Notification Deadline” is twenty (20 )

“Product” means RAR, Local RAR and FCR that is specified and marked applicable in Appendix B.
“Prorated Percentage of Unit Factor” means the percentage, as specified in Appendix B, of the Unit NQC
as of the Effective Date that is dedicated to Purchaser under this Transaction.
“Prorated Percentage of Unit Flexible Factor” means the percentage, as specified in Appendix B, of the
Unit EFC as of the Effective Date that is dedicated to Purchaser under this Transaction.

“RAR” means the resource adequacy requirements established for LSEs by the CPUC pursuant to the
CPUC Decisions, by CAISO pursuant to the Tariff , or by any other Governmental Body haying jurisdiction
over Compliance Obligations.
“ Resource Category” shall be as described in the annual CPUC Filing Guide, as such may be modified,
amended, supplemented or updated from time to time.

“SC” means Scheduling Coordinator as defined in the Tariff.
“Showing Month” means the calendar month of the Delivery Period that is the subject of the related
Compliance Showing.
"‘Shown Unit” means a Unit specified by Seller in a Supply Plan, but not necessarily identified by Seller to

Purchaser on the Effective Date.

-

“Subsequent Purchaser” means the purchaser of Product from Purchaser in a re sale of Product by

Purchaser.

“Tariff ’ means the CAISO Tariff, including any current CAISO-published “Operating Procedures” and
“Business Practice Manuals,” in each case as amended or supplemented from time to time.

“Unit” means the generation unit described in Appendix B and any other generating unit that is capable of
supply the Contract Quantity of Product during the Delivery Period.

“Unit EFC” means Unit Effective Capacity and is the lesser of that of the Unit as set ; by CAISO as of the
Effective Date and that of the Unit on a subsequent date of determination.

“Unit NQC” means Unit Net Qualifying Capacity and is the lesser of that of the Unit as set by CAISO as
of the Effective Date and that of the Unit on a subsequent date of determination .

-
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APPENDIX B
PRODUCT AND UNIT INFORMATION
Product:
(El System PAR

Q Local RAR

Flexible Capacity

and all Capacity Attributes related to such Product.

Additional Product Information (fill in all that apply):
CAISO Zone: North
Resource Category (MCC Bucket): 4 (All Hours - planned availability is unrestricted )
CPUC Local Area (if applicable): N/A
Flexible Capacity Category (if applicable): N / A

-
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Unit 1
iiiSi

Unit Specific Information

Resource Name
Physical Location

Elk Hills Power

4026 Skyline Road, Tupman, CA

CA1SO Resource ID
SCID of Resource
Unit NQC by month (e g., jan=50, Feb=65):
Unit EFC by month (e.g., Jan-30, Feb=50)
Resource Type (e.g., gas, hydro, solar, etc.)
Minimum Qualified Flexible Capacity Category
(Flex I, 2 or 3 )
TAC Area (e.g., PG&E, SCE)
Prorated Percentage of Unit Factor
Prorated Percentage of Unit Flexible Factor
Capacity Area (CAISO System, Fresno, Sierra, ,
Kern, LA Basin, Bay Area, Stockton, Big
Creek Ventura, NCNB, San Diego-IV or
Humboldt )
Resource Category as defined by the CPUC
(DR, 1, 2, 3, 4)

__

ELKFI1L 2 PL1X 3
EMM2
380 MWs
171 MWs

Natural Gas Fired
N/ A
PG&E

CAIS0 North System

-

4 (AI! Hours - planned availability is
unrestricted)

-
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APPENDIX C
NOTICE INFORMATION
Seller: Elk Hills Power, LLC

Purchaser: Silicon Valley Clean Energy
Authority

-
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EEI MASTER POWER PURCHASE AND SALE AGREEMENT
SHORT TERM SALES CONFIRMATION
BETWEEN
PACIFIC GAS AND ELECTRIC COMPANY
AND
SILICON VALLEY CLEAN ENERGY AUTHORITY, A CALIFORNIA JOINT POWERS
AUTHORITY
This confirmation ( “Confirmation” ) confirms the transaction ( “ Transaction” ) between Pacific Gas and
Electric Company, a California corporation, but limited for all purposes hereunder to its electric
procurement and electric fuels functions ( “Seller” or “Party B”), and Silicon Valley Clean Energy
Authority, a California joint powers authority ( “Buyer” or “Party A” ), each individually a “Party” and
together the “Parties”, dated as of the Execution Date, for the sale and purchase of the Product defined
herein .

Except as otherwise expressly stated herein, this Confirmation is subject to, and incorporates by reference
with the same force and effect as if set forth herein , all of the terms and provisions of the Parties’ EEI
Master Power Purchase and Sale Agreement , together with the Cover Sheet , dated as of 10/25/2017
(collectively, “Master Agreement” ), and the corresponding Collateral Annex and Paragraph 10 to the
Collateral Annex thereto. Such Collateral Annex and Paragraph 10 to the Collateral Annex shall be
referred to collectively herein as the “Collateral Annex”. The Master Agreement and the Collateral
Annex shall be referred to collectively herein as the “EEI Agreement”. The EEI Agreement and this
Confirmation shall be referred to collectively herein as the “Agreement.”

Capitalized terms used but not defined in this Confirmation shall have the meanings ascribed to them in
the EEI Agreement, the RPS (defined herein ), or the Tariff (defined herein ). If there is a conflict between
the terms in this Confirmation and those in the EEI Agreement, this Confirmation shall control.
[Standard contract terms and conditions shown in shaded text are those that “may not be
modified ” per CPUC Decisions (“D.”) 07 -11 -025; D.10-03-021, as modified by D. ll -01 -025; and
D.13-11-024. ]
Seller: Pacific Gas and Electric Company, limited for all Buyer:
purposes hereunder to its electric procurement and electric
fuels functions
Name: Pacific Gas and Electric
Company, limited for all purposes
Contact
hereunder to its electric procurement and
Information: electric fuels functions
( “Seller” or “Party B” )

Silicon Valley Clean Energy
Authority , a California joint powers
authority

Name: Silicon Valley Clean Energy
Authority , a California joint powers authority
(“Buyer ” or “Party A”)

All Notices:
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ARTICLE 1
COMMERCIAL TERMS

Seller: PACIFIC GAS AND ELECTRIC
COMPANY, limited for all purposes
hereunder to its electric procurement
and electric fuels functions

Buyer: SILICON VALLEY CLEAN ENERGY
AUTHORITY, a California joint powers
authority

Product :

The Product shall consist of Electric Energy and associated Green Attributes from the
Project , as further described and subject to the provisions herein .

Project:

All Product sold hereunder shall be generated from one or more facilities, listed in
Appendix A to this Confirmation or identified pursuant to Section 8.2 herein, each meeting
the requirements set forth in 6.1 (collectively, the “Project” ).

Seller shall have sole discretion throughout the Term to designate and re-designate, as
applicable, the Project by selecting one or more of the facilities from Appendix A or
pursuant to Section 8.2 herein.
Buyer shall not be entitled to, and shall not receive, any amount of Green Attributes
produced by the Project that is in excess of the Total Quantity .

Buyer shall not be entitled to, and shall not receive, any amount of Electric Energy
produced by the Project that is in excess of the Energy Quantity.
Quantity:

( a ) For Green Attributes : “Total Quantity”, with respect to an applicable year, shall be
equal to those volumes of Green Attributes specified for that applicable year in the
Delivery Term Quantity Schedule set forth below and shall be conveyed during the Green
Attributes Delivery Period to Buyer as provided herein .
( b ) For Electric Energy: “Energy Quantity ”, with respect to an applicable year, shall be

equal to those volumes of Electric Energy produced by the Project specified for that
applicable year in the Delivery Term Quantity Schedule set forth below and shall be
delivered during the Energy Delivery Period to Buyer as provided herein .
Delivery Term Quantity Schedule

Energy Price:

The Energy Price shall mean the Index Price for each MWh of Delivered Energy delivered
to Buyer under this Agreement .

Green
Attributes Price:

The Green Attributes Price shall mean , with respect to an applicable year, that price in
dollars for each MWh of Green Attributes conveyed to Buyer under this Agreement, as
specified in the table below.
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Term of
Transaction :

Except for the obligations in Sections 4 ( CPUC Filing and Approval ) and 9
( Confidentiality ) which shall be effective and binding as of the Execution Date, the term of
the Transaction shall commence upon the Effective Date and shall continue until the end of
the Delivery Term , provided that this Agreement shall thereafter remain in effect as to
those terms and conditions that expressly survive termination or expiration of the
Agreement ( “Term ”).
This Confirmation , and the Transaction and Term hereunder, shall terminate early in the
event of a failure to satisfy the Green Attributes Condition Precedent defined below or as
otherwise provided in the Agreement .
Termination because of a failure to satisfy the Green Attributes Condition Precedent shall
terminate all of the Parties’ obligations under the Confirmation as of the Transaction
Termination Date as provided in Section 4.2, except for the Parties’ confidentiality
obligations under Article 9 herein .

Credit
Requirements:

( a ) This Confirmation ’s credit requirements for the Electric Energy portion of the Product

shall be governed by the EE1 Agreement .
( b ) This Confirmation’s credit requirements for the Green Attributes portion of the
Product shall be governed by the EEI Agreement.

Delivery Term:

The “Delivery Tenn ” shall consist of both the Energy Delivery Period and the Green
Attributes Delivery Period .

Energy Delivery
Period:

Subject to the satisfaction, or waiver in writing by both Parties, of the Green Attributes
Condition Precedent , the “Energy Delivery Period ” shall (1 ) commence as of [the later of ]
that date upon which CPUC approval occurs and 01/ 01/2022, and (2) end on the earlier of
the conclusion of hour ending 2400 (PPT ) on 12/31/2022 and that date upon which the
amount of Electric Energy delivered by Seller satisfies the Energy Quantity .

Green
Attributes
Delivery Period :

Subject to the satisfaction, or waiver in writing by both Parties, of the Green Attributes
Condition Precedent , the “Green Attributes Delivery Period ” shall commence on the first
day that Seller conveys Green Attributes to Buyer and shall end on that date upon which
the amount of Green Attributes conveyed to Buyer satisfies the Total Quantity .

Seller shall convey Green Attributes to Buyer in the form of WREG1S Certificates. Seller
shall transfer WREG1S Certificates into Buyer ’s WREGIS account in an amount required
to satisfy the Total Quantity .
Delivery Point:

Scheduling
Obligations:

The “Delivery Point ” shall be any of the following as selected by Seller in its discretion:
NP15, SP15, and/or ZP26. Buyer shall take title and risk of loss of the Product from the
Project at the applicable Delivery Point selected by Seller .
Seller, or a qualified third party designated by Seller , shall act as Scheduling Coordinator
for the Project. Buyer hereby authorizes Seller, or its third party Scheduling Coordinator
designee, to deliver the Electric Energy to the CA1SO at the Delivery Point .
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Condition
Precedent to the
Green
Attributes
Obligations:

Notwithstanding any other provision of this Confirmation to the contrary, all of the
Parties’ obligations except for the Parties’ confidentiality obligations under Article 9
herein , are conditioned upon ( a ) Seller ’s receipt , or the Parties’ written waiver, of CPUC
Approval as defined below ; and ( b ) Seller ’s receipt of the Performance Assurance from
Buyer no later than five ( 5 ) Business Days following Seller ’s Notice to Buyer of CPUC
Approval ( defined below) (collectively, “Green Attributes Condition Precedent” ).

ARTICLE 2
DEFINITIONS
2.1

“Balancing Authority” has the meaning set forth in the Tariff.

2.2

“Balancing Authority Area” has the meaning set forth in the Tariff.

“Broker or Index Quotes” means quotations solicited or obtained in good faith from
2.3
(a ) regularly published and widely-distributed daily forward price assessments from a broker that is not an
Affiliate of either Party and who is actively participating in markets for the relevant Products or ( b ) end of-day prices for the relevant Products published by exchanges which transact in the relevant markets.

2.4
“Business Day” means all calendar days other than those days on which the Federal
Reserve member banks in New York City are authorized or required by law to be closed , and shall be
between the hours of 8: 00 a.m . and 5:00 p.m . Pacific Prevailing Time for the relevant Party’s principal
place of business where the relevant Party, in each instance unless otherwise specified, shall be the Party
from whom the Notice, payment or delivery is being sent and by whom the Notice or payment or delivery
is to be received .
2.5
“CA1SO” means the California Independent System Operator Corporation or any
successor entity performing similar functions.
2.6

“CAISO Grid” has the same meaning as “CAISO Controlled Grid” as defined in the

Tariff.

2.7
“California Renewables Portfolio Standard ” or “RPS” means the renewable energy
program and policies established by California State Senate Bills 1078, XI - 2 and 350, codified in
California Public Utilities Code Sections 399.11 through 399.32 and California Public Resources Code
Sections 25740 through 25751, as such provisions are amended or supplemented from time to time.
2.8

“CARB” means the California Air Resources Board or its successor agency .

2.9

“CEC” means the California Energy Commission or its successor agency .

2.10

“Contract Price” means the Energy Price plus the Green Attributes Price.

2.11

“CPUC” means the California Public Utilities Commission or its successor entity.

“CPUC Approval” means a final and non-appealable order of the CPUC , without
2.12
conditions or modifications unacceptable to the Parties, or either of them, which contains the following
tenns:
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(a )
approves this Agreement in its entirety, including payments to be made by the Buyer,
subject to CPUC review of the Buyer's administration of the Agreement; and

finds that any procurement pursuant to this Agreement is procurement from an eligible
( b)
renewable energy resource for purposes of determining Buyer's compliance with any obligation
that it may have to procure eligible renewable energy resources pursuant to the California
Renewables Portfolio Standard ( Public Utilities Code Section 399.11 et seq. ) ,
Decision 03- 06-071, or other applicable law.
CPUC Approval will be deemed to have occurred on the date that a CPUC decision containing
such findings becomes final and non -appealable.

For the purpose of this Section 2.15, a CPUC Energy Division disposition which contains such
findings, or deems approved an advice letter requesting such findings, shall be deemed to satisfy the
CPUC decision requirement set forth above .
Also, for the purpose of this Section 2.15 only, the references therein to “Buyer” shall mean
“Seller”.
“Credit Rating” means, with respect to any entity, (a) the rating then assigned to such
2.13
entity’s unsecured , senior long-term debt obligations (not supported by third party credit enhancements ),
or (b ) if such entity does not have a rating for its unsecured , senior long-term debt obligations, then the
rating assigned to such entity as an issuer rating by S&P and / or Moody’s. If the entity is rated by both
S&P and Moody’s and such ratings are not equivalent, the lower of the two ratings shall determine the
Credit Rating. If the entity is rated by either S&P or Moody’s, but not both, then the available rating shall
determine the Credit Rating.

2.14
“Delivered Energy” means the Electric Energy from the Project that is delivered by Seller
to Buyer at the Delivery Point.

2.15
“Electric Energy” means three-phase, 60- cycle alternating current electric energy
measured in MWh and net of auxiliary loads and station electrical uses ( unless otherwise specified ).
“Eligible Renewable Energy Resource ” or “ERR” has the meaning set forth in California
2.16
Public Utilities Code Section 399.12 and California Public Resources Code Section 25741, as either code
provision is amended or supplemented from time to time.

2.17
Agreement.

2.18

“Execution Date” means the latest signature date found on the signature page of this

“Effective Date” is the same as the Execution Date.

2.19
“Force Majeure” means an event or circumstance which prevents one Party from
performing its obligations under this Agreement, which event or circumstance was not anticipated as of
the Execution Date, which is not within the reasonable control of, or the result of the negligence of, the
Claiming Party, and which, by the exercise of due diligence, the Claiming Party is unable to overcome or
avoid or cause to be avoided . Force Majeure shall not be based on ( a ) the loss of Buyer ’s markets; ( b )
Buyer ’s inability economically to use or resell the Product purchased hereunder; ( c ) the loss or failure of
Seller ’s supply unless caused by a force majeure event at the Project; or ( d ) Seller’s ability to sell the
Product at a price greater than the Contract Price . Neither Party may raise a claim of Force Majeure based
in whole or in part on curtailment by a Transmission Provider unless ( i) such Party has contracted for firm
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transmission with a Transmission Provider for the Product to be delivered to or received at the Delivery
Point and ( ii) such curtailment is due to “force majeure” or “uncontrollable force” or a similar term as
defined under the Transmission Provider’s tariff; provided , however, that existence of the two foregoing
factors shall not be sufficient to conclusively or presumptively prove the existence of a Force Majeure
absent a showing of other facts and circumstances which in the aggregate with such factors establish that
a Force Majeure as defined in the first sentence hereof has occurred .
“Governmental Authority” means any federal, state, local or municipal government,
2.20
governmental department, commission, board, bureau, agency, or instrumentality, or any judicial,
regulatory or administrative body, having jurisdiction as to the matter in question.

2.21
“Green Attributes” means any and all credits, benefits, emissions reductions, offsets, and
allowances, howsoever entitled, attributable to the generation from the Project, and its avoided emission
of pollutants. Green Attributes include but are not limited to Renewable Energy Credits, as well as: ( a )
any avoided emission of pollutants to the air, soil or water such as sulfur oxides ( SOx), nitrogen oxides
(NOx ), carbon monoxide ( CO) and other pollutants; (b ) any avoided emissions of carbon dioxide ( C02),
methane ( CH4 ), nitrous oxide, hydrofluorocarbons, perfluorocarbons, sulfur hexafluoride and other
greenhouse gases (GFIGs) that have been detemiined by the United Nations Intergovernmental Panel on
Climate Change, or otherwise by Law, to contribute to the actual or potential threat of altering the Earth’s
climate by trapping heat in the atmosphere 1; ( c ) the reporting rights to these avoided emissions, such as
Green Tag Reporting Rights. Green Tag Reporting Rights are the right of a Green Tag Purchaser to
report the ownership of accumulated Green Tags in compliance with federal or state Law, if applicable,
and to a federal or state agency or any other party at the Green Tag Purchaser’s discretion , and include
without limitation those Green Tag Reporting Rights accruing under Section 1605( b ) of The Energy
Policy Act of 1992 and any present or future federal, state, or local Law, regulation or bill, and
international or foreign emissions trading program . Green Tags are accumulated on a MWh basis and one
Green Tag represents the Green Attributes associated with one ( 1 ) MWh of Electric Energy . Green
Attributes do not include ( i) any Electric Energy, capacity, reliability or other power attributes from the
Project , ( ii) production tax credits associated with the construction or operation of the Project and other
financial incentives in the form of credits, reductions, or allowances associated with the Project that are
applicable to a state or federal income taxation obligation, ( iii) fuel-related subsidies or “tipping fees” that
may be paid to Seller to accept certain fuels, or local subsidies received by the generator for the
destruction of particular preexisting pollutants or the promotion of local environmental benefits, or ( iv )
emission reduction credits encumbered or used by the Project for compliance with local, state, or federal
operating and/or air quality permits. If the Project is a biomass or biogas facility and Seller receives any
tradable Green Attributes based on the greenhouse gas reduction benefits or other emission offsets
attributed to its fuel usage, it shall provide Buyer with sufficient Green Attributes to ensure that there are
zero net emissions associated with the production of electricity from the Project .
“Index Price ” means the Trading Hub price ( as defined in the Tariff ) associated with the
2.22
Delivered Energy to the Delivery Point for each applicable hour as published by the CAISO on the
CAISO website or any successor thereto, unless a substitute publication and/or index is mutually agreed
to by the Parties.

2.23
“Law” means any statute, law, treaty, rule, regulation, CEC guidance document,
ordinance, code, permit, enactment, injunction , order , writ, decision, authorization, judgment, decree or
other legal or regulatory determination or restriction by a court or Governmental Authority of competent
1

Avoided emissions may or may not have any value for GHG compliance purposes. Although avoided
emissions are included in the list of Green Attributes, this inclusion does not create any right to use those
avoided emissions to comply with any GHG regulatory program .
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jurisdiction , including any of the foregoing that are enacted , amended , or issued after the Execution Date,
and which becomes effective after the Execution Date; or any binding interpretation of the foregoing. For
the purposes of the definition of “CPUC Approval” in Section 2.15 and Sections 6.1( a ), 6.1(b) and 8.3(b)
in this Confirmation, the term “ law” shall have the meaning set forth in this definition .
“Letter of Credit ” means an irrevocable, non -transferable, standby letter of credit the
2.24
fonn of which shall be substantially as contained in Appendix B to this Agreement; provided that, if the
issuer is a U.S . branch of a foreign commercial bank, the intended beneficiaiy may require changes to
such form; and the issuer must be a Qualified Institution on the date of delivery of the Letter of Credit to
the Secured Party. In case of a conflict of this definition with any other definition of “Letter of Credit”
contained in the EEI Agreement or any exhibit or annex thereto, this definition shall supersede any such
other definition for purposes of the Transaction to which this Agreement applies .

2.25
“Market Quotation Average Price” means the arithmetic mean of the quotations solicited
in good faith from not less than three (3) Reference Market-Makers ( as hereinafter defined ); provided ,
however, that the Party obtaining the quotes shall use reasonable efforts to obtain good faith quotations
from at least five ( 5) Reference Market-Makers and , if at least five (5) such quotations are obtained , the
Market Quotation Average Price shall be determined by disregarding the highest and lowest quotations
and taking the arithmetic mean of the remaining quotations. The quotations shall be based on the offers
to sell or bids to buy, as applicable, obtained for transactions substantially similar to each Terminated
Transaction . The quote must be obtained assuming that the Party obtaining the quote will provide
sufficient credit support for the proposed transaction . Each quotation shall be obtained , to the extent
reasonably practicable, as of the same day and time ( without regard to different time zones ) on or as soon
as reasonably practicable after the relevant Early Termination Date . The day and time as of which those
quotations are to be obtained will be selected in good faith by the Party obtaining the quotations and in
accordance with the Notice provided pursuant to Section 5.2 of the EEI Agreement, which designates the
Early Termination Date. If fewer than three quotations are obtained, it will be deemed that the Market
Quotations Average Price in respect of such Terminated Transaction or group of Terminated Transactions
cannot be determined . For purposes of this Section 2.28, “Reference Market-Maker” means a leading
dealer in the relevant market selected by a Party determining its exposure in good faith from among
dealers of the highest credit standing which satisfy all the criteria that such Party applies generally at the
time in deciding whether to offer or to make an extension of credit.

2.26
“Notice” means written communications by a Party to be delivered by hand delivery,
United States mail, overnight courier service, or electronic messaging (e -mail). The contacts table of this
Confirmation contains the names and addresses to be used for Notices.
2.27
“Qualified Institution” means either a U.S . commercial bank, or a U.S. branch of a
foreign bank acceptable to the Beneficiary Party in its sole discretion; and in each case such bank must
( i) have a Credit Rating of at least: ( a) “A -, with a stable designation ” from S&P and “ A3, with a stable
designation” from Moody’s, if such bank is rated by both S&P and Moody’s; or ( b) “A -, with a stable
designation” from S&P or “A3, with a stable designation” from Moody’s, if such bank is rated by either
S&P or Moody’s, but not both, even if such bank was rated by both S& P and Moody’s as of the date of
issuance of the Letter of Credit but ceases to be rated by either, but not both of those ratings agencies , and
( ii ) have assets of at least $10 billion US Dollars.
2.28
“Real-Time Market ” has the meaning set forth in the Tariff and shall include any market
that CAISO may establish prior to or during the Term that clears at an interval between the Day-Ahead
Market and the Real-Time Market.
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“Renewable Energy Credit” or “REC ” has the meaning set forth in California Public
2.29
Utilities Code Section 399.12( h ) and CPUC Decision 08- 08-028, as may be amended from time to time or
as further defined or supplemented by Law.
“Replacement Price” means the price at which Buyer, acting in a commercially
2.30
reasonable manner, purchases for delivery at the Delivery Point a replacement for any Product specified
in a Transaction but not delivered by Seller, plus (a ) costs reasonably incurred by Buyer in purchasing
such substitute Product and ( b ) additional transmission charges, if any, reasonably incurred by Buyer to
the Delivery Point, or absent a purchase , the market price at the Delivery Point for such Product not
delivered as determined by Buyer in a commercially reasonable manner; provided , however, in no event
shall such price include any penalties, ratcheted demand or similar charges, nor shall Buyer be required to
utilize or change its utilization of its owned or controlled assets or market positions to minimize Seller’s
liability. For the purposes of this definition, Buyer shall be considered to have purchased replacement
Product to the extent Buyer shall have entered into one or more arrangements in a commercially
reasonable manner whereby Buyer repurchases its obligation to sell and deliver the Product to another
party at the Delivery Point.

2.31
“Sales Price” means the price at which Seller, acting in a commercially reasonable
manner, resells any Product not received by Buyer, deducting from such proceeds any ( a ) costs
reasonably incurred by Seller in reselling such Product and ( b ) additional transmission charges, if any,
reasonably incurred by Seller in delivering such Product to the third party purchasers, or absent a sale, the
market price at the Delivery Point for such Product not received as determined by Seller in a
commercially reasonable manner ; provided, further, that in no event shall such price include any
penalties, ratcheted demand or similar charges, nor shall Seller be required to utilize or change its
utilization of its owned or controlled assets, including contractual assets, or market positions to minimize
Buyer ’s liability. For purposes of this definition , Seller shall be considered to have resold such Product to
the extent Seller shall have entered into one or more arrangements in a commercially reasonable manner
whereby Seller repurchases its obligation to purchase and receive the Product from another party at the
Delivery Point.
2.32
“Tariff ’ means the CA1SO Fifth Replacement FERC Electric Tariff and protocol
provisions, including any CAISO-published procedures or business practice manuals, as they may be
amended , supplemented or replaced ( in whole or in part) from time to time.

2.33
“Transactions” as used in the EE1 Agreement shall mean the “Transaction” as defined in
the preamble above.
“WREGIS” means the Western Renewable Energy Generation Information System or
2.34
any successor renewable energy tracking program .

2.35
“WREGIS Certificate” has the same meaning as “Certificate” as defined by WREGIS in
the WREGIS Operating Rules and are designated as eligible for complying with the California
Renewables Portfolio Standard .
2.36
WREGIS .

“WREGIS Operating Rules” means the operating rules and requirements adopted by
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ARTICLE 3
CONVEYANCE OF ELECTRIC ENERGY AND GREEN ATTRIBUTES

3.1

Seller’s Delivery of Electric Energy.

Subject to the terms and conditions of this Agreement, beginning on the first day of the Energy
Delivery Period and continuing until the last day of the Energy Delivery Period , Seller shall deliver and
sell, and Buyer shall purchase and receive, the Delivered Energy .
3.2

Seller’s Conveyance of Green Attributes .

(a )
Green Attributes. Subject to the terms and conditions of this Agreement, beginning on
the first day of the Green Attributes Delivery Period and continuing until the last day of the Green
Attributes Delivery Period , Seller shall convey and sell, and Buyer shall purchase and receive, those
Green Attributes associated with the Delivered Energy .

(0
Seller represents and warrants that Seller holds the rights to such Green
Attributes from the Project and Seller agrees to convey such Green Attributes to Buyer as included in the
delivery of the Product from the Project subject to the terms and conditions of this Agreement .

As set forth above, Seller shall convey only that amount of Green Attributes
required to meet the Total Quantity and shall do so only during the Green Attributes Delivery Period .
( ii )

( b)
The Green Attributes in the amount of the Total Quantity shall be deemed to be conveyed
to and received by Buyer under this Confirmation as set forth herein. During the Green Attributes
Delivery Period , Seller shall convey to Buyer the Green Attributes associated with the Delivered Energy
within: twenty-five ( 25 ) Business Days following the occurrence of both (i) the deposit into Seller’s
WREG1S account of the WREGIS Certificates for the Green Attributes for the applicable Calculation
Period and ( ii ) Buyer ’ s payment of the Monthly Cash Settlement Amount in accordance with Article 5
herein. Seller shall transfer such WREGIS Certificates in an amount equivalent to the Total Quantity to
Buyer ’s WREGIS account such that all right, title and interest in and to the WREGIS Certificates shall
transfer from Seller to Buyer.

ARTICLE 4
CPUC FILING AND APPROVAL
4.1

Filing

for CPUC Approval.

Within sixty (60) days after the Execution Date, Seller shall file with the CPUC a request for
CPUC Approval. Buyer shall use commercially reasonable efforts to support Seller in obtaining CPUC
Approval. Seller shall have no obligation to seek rehearing or to appeal a CPUC decision which fails to
approve this Confirmation or which contains findings required for CPUC Approval with conditions or
modifications unacceptable to either Party . Notwithstanding anything to the contrary in the Confirmation,
Seller shall not have any obligation or liability to Buyer or any third party for any action or inaction of the
CPUC or other Govermnental Authority affecting the approval or status of this Confirmation as a
transaction eligible for portfolio content category 1 , as defined in California Public Utilities Code
Section 399.16( b )( 1 ).
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4.2

Termination Right and Transaction Termination Date.

In the event that: ( a ) the CPUC issues a final and non -appealable order not approving this
Agreement in its entirety, ( b ) the CPUC issues a final and non-appealable order which contains conditions
or modifications unacceptable to either Party, or ( c) approval by the CPUC has not been received by
Seller on or before sixty ( 60 ) days from the date on which Seller files for CPUC Approval, then either
Party may , in its sole discretion , elect to terminate this Agreement upon Notice to the other Party
provided in accordance with Article 10.7 of the EE1 Agreement . Such Notice shall become effective one
( 1 ) Business Day after its provision. The effective date of the Notice shall constitute the “ Transaction
Termination Date”. Any termination elected and noticed in accordance with this Section 4.2 shall
tenninate all of the Parties’ rights and obligations under the Agreement as of the Transaction Termination
Date.

4.3

Effect of Termination .

Any termination of the Agreement properly exercised by a Party under Section 4.2 shall be
without liability or obligation , except for the Parties’ confidentiality obligations under Article 9 herein
and in the EEI Agreement and shall have no effect on the status of the EEI Agreement.
ARTICLE 5
COMPENSATION

5.1

Calculation Period .

The “Calculation Period ” shall be each calendar month or portion thereof that Delivered Energy
was conveyed to Buyer and for which associated Green Attributes will be transferred to Buyer under this
Confirmation as described in Section 3.2( b ).
5.2

Monthly Cash Settlement Amount .

Buyer shall pay Seller the Monthly Cash Settlement Amount, in arrears, for each Calculation
Period . The “Monthly Cash Settlement Amount ” for a particular Calculation Period shall be equal to the
sum of (a ) plus ( b ) minus ( c), where :
(a )
equals the sum, over all hours of the Calculation Period, of the applicable Energy Price
for each hour of Delivered Energy , multiplied by the quantity of Delivered Energy during that hour; and

equals the Green Attributes Price multiplied by the quantity of Green Attributes (in
MWhs) that will be conveyed as described in Section 3.2( b ) and that are associated with the Delivered
Energy in the Calculation Period ; and
( b)

(c )
equals the sum, over all hours of the Calculation Period , of the applicable Energy Price
for each hour of Delivered Energy, multiplied by the quantity of Delivered Energy during that hour .

5.3

Payment Date.

Notwithstanding anything to the contrary in Article Six of the EEI Agreement, payment of each
Monthly Cash Settlement Amount by Buyer to Seller under this Confirmation shall be due and payable
four (4 ) calendar months following the applicable Calculation Period and on or before the later of: ( a ) the
twentieth (20th ) day of the month in which the Buyer receives from Seller an invoice for the Calculation
Period to which the Monthly Cash Settlement Amount pertains, and (b) ten (10 ) days following the date
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of Buyer ’s receipt of an invoice issued by Seller for such applicable Calculation Period ; provided that, if
such payment due date is not a Business Day, then on the next Business Day . Payment to Seller shall be
made by wire transfer pursuant to the Notices section of this Agreement. This provision shall survive
tennination or expiration of the Agreement for all amounts due prior to such termination or expiration .
5.4

Invoices .

The invoice shall include a statement detailing the amount of Delivered Energy, and associated
Green Attributes, transferred to Buyer during the applicable Calculation Period. For purposes of this
Confirmation , Buyer shall be deemed to have received an invoice upon Buyer’s receipt by e-mail of such
invoice in PDF format from Seller. Invoices to Buyer shall be sent by email to set forth in the Notices
section of this Agreement.

ARTICLE 6
REPRESENTATIONS, WARRANTIES AND COVENANTS
6.1

Seller’s Representations, Warranties, and Covenants .

Seller Representations and Warranties. Seller, and , if applicable, its successors,
(a)
represents and warrants that throughout the Delivery Term of this Agreement that: ( i ) the Project
qualifies and is certified by the CEC as an Eligible Renewable Energy Resource (“ERR” ) as such term is
defined in Public Utilities Code Section 399.12 or Section 399.16; and (ii) the Project ’s output delivered
to Buyer qualifies under the requirements of the California Renewables Portfolio Standard . To the extent
a change in law occurs after execution of this Agreement that causes this representation and warranty to
be materially false or misleading, it shall not be an Event of Default if Seller has used commercially
reasonable efforts to comply with such change in law.
Seller and , if applicable, its successors, represents and warrants that throughout the
( b)
Delivery Term of this Agreement the Renewable Energy Credits transferred to Buyer conform to the
definition and attributes required for compliance with the California Renewables Portfolio Standard , as
set forth in California Public Utilities Commission Decision 08- 08- 028, and as may be modified by
subsequent decision of the California Public Utilities Commission or by subsequent legislation . To the
extent a change in law occurs after execution of this Agreement that causes this representation and
warranty to be materially false or misleading, it shall not be an Event of Default if Seller has used
commercially reasonable efforts to comply with such change in law .

Seller warrants that all necessary steps to allow the Renewable Energy Credits transferred
(c)
to Buyer to be tracked in the Western Renewable Energy Generation Information System will be taken
prior to the first delivery under the contract.
(0
For the avoidance of doubt, the term “contract” as used in the immediately
preceding paragraph means this Confirmation .

For further clarity, the phrase “first delivery” as used in the immediately
( ii )
preceding paragraph means the first date of the Green Attributes Delivery Period .
(d )
In addition to the foregoing, Seller warrants, represents and covenants, as of the
Execution Date and throughout the Delivery Term, that:

(0
Seller has the contractual rights to sell all right, title, and interest in the Product
required to be delivered hereunder;
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( ii )

Seller has not sold the Product required to be delivered hereunder to any other

person or entity;
( iii)
at the time of delivery, all rights, title, and interest in the Product required to be
delivered hereunder are free and clear of all liens, taxes, claims, security interests, or other encumbrances
of any kind whatsoever ;
( iv)
Seller shall not substitute or purchase any Product from any generating resource
other than the Project or the market for delivery hereunder; and

(v )
the facility(s ) designated by Seller as the Project and all electrical output from the
facility(s) designated as the Project are, or will be, by the first date of the Green Attributes Delivery
Period , registered with WREGIS as RPS-eligible.
(e)
As of the Execution Date and throughout the Energy Delivery Period , Seller represents,
warrants and covenants that the Project meets the criteria in either ( i ) or ( ii ):

The Project either has a first point of interconnection with a California Balancing
(0
Authority, or a first point of interconnection with distribution facilities used to serve end users within a
California Balancing Authority Area ; or
( ii )

The Project has an agreement to dynamically transfer electricity to a California

Balancing Authority .
(f )
If and to the extent that the Product sold by Seller is a resale of part or all of a PPA
between Seller and one or more third parties. Seller represents, warrants and covenants that the resale
complies with the following conditions in ( i ) through ( iv ) below as of the Effective Date and throughout
the Energy Delivery Period :

(i)
The original upstream third party contract(s ) meets the criteria of California
Public Utilities Code Section 399.16( b)( 1)(A);

This Agreement transfers only Electric Energy and Green Attributes that have
( ii )
not yet been generated prior to the commencement of the Energy Delivery Period;
( iii )

The Delivered Energy transferred hereunder is transferred to Buyer in real time;

and

If the Project has an agreement to dynamically transfer electricity to a California
Balancing Authority, the transactions implemented under this Agreement are not contrary to any
condition imposed by a Balancing Authority participating in the dynamic transfer arrangement.
( iv )

To the extent a change in Law occurs after the Effective Date that causes the representations,
6.2
warranties, and /or covenants in Section 6.1 that continue beyond the Effective Date to be materially false
or misleading, it shall not be an Event of Default if Seller has used commercially reasonable efforts to
comply with such change in Law.
“Commercially reasonable efforts” as set forth in this Article 6 and as applicable to Seller only
6.3
shall not require Seller to incur out-of-pocket expenses in excess of twenty-five thousand dollars
($25 , 000.00 ) in the aggregate during the Term .
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ARTICLE 7
TERMINATION AND CALCULATION OF TERMINATION PAYMENT

In the event this Transaction becomes a Terminated Transaction pursuant to Section 5.2 of the
EEI Agreement, then the Settlement Amount with respect to this Transaction shall not be calculated in
accordance with the EEI Agreement, but instead shall be calculated as follows:
The Non-Defaulting Party shall determine its Gains and Losses by determining the Market
Quotation Average Price for the Terminated Transaction . In the event the Non-Defaulting Party is not
able, after commercially reasonable efforts, to obtain the Market Quotation Average Price with respect to
the Terminated Transaction , then the Non-Defaulting Party shall calculate its Gains and Losses for the
Terminated Transaction in a commercially reasonable manner by calculating the arithmetic mean of the
quotes of at least three ( 3 ) Broker or Index Quotes based on the offers to sell or bids to buy , as applicable,
obtained for transactions substantially similar to the Terminated Transaction . Such Broker or Index
Quotes must be obtained assuming that the Party obtaining the quote will provide sufficient credit support
for the proposed transaction . In the event the Non-Defaulting Party is not able, after commercially
reasonable efforts to obtain at least three (3) such Broker or Index Quotes with respect to the Terminated
Transaction, then the Non-Defaulting Party shall calculate its Gains and Losses for such Terminated
Transaction in a commercially reasonable manner by reference to information supplied to it by one or
more third parties including, without limitation , quotations ( either finn or indicative ) of relevant rates,
prices, yields, yield curves, volatilities, spreads or other relevant market data in the relevant markets.
Third parties supplying such information may include, without limitation, dealers in the relevant markets,
end -users of the relevant product, information vendors and other sources of market information; provided,
however, that such third parties shall not be Affiliates of either Party . Only in the event the Non Defaulting Party is not able, after using commercially reasonable efforts, to obtain such third party
information, then the Non-Defaulting Party shall calculate its Gains and Losses for such Terminated
Transaction in a commercially reasonable manner using relevant market data it has available to it
internally .
ARTICLE 8
GENERAL PROVISIONS

8.1

Buyer Audit Rights.

In addition to any audit rights provided under the EEI Agreement, Seller shall, during the Term as
may be requested by Buyer, provide documentation (which may include, for example, meter data as
recorded by a meter approved by the Project’s governing Balancing Authority ) sufficient to demonstrate
that the Product has been conveyed and delivered to Buyer.

8.2

Facility Identification.

If Seller determines that any Product to be delivered in a calendar month shall be from a facility
or facilities other than those in Appendix A , then Seller shall provide Notice to Buyer identifying the
facility or facilities that constitute the Project within three ( 3 ) Business Days prior to the delivery of
Electric Energy from such facility or facilities in such calendar month.
8.3

Governing

Law .

(a )
Notwithstanding any provision to the contrary in the EEI Agreement, the Governing Law
applicable to this Agreement shall be as set forth herein . This Section 8.3 does not change the Governing
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Law applicable to any other confirmation or transaction entered into between the Parties under the EE1
Agreement.
Governing Law. This agreement and the rights and duties of the parties hereunder shall
.
be governed by and construed , enforced and performed in accordance with the laws of the state of

( b)

California, without regard to principles of conflicts of law . To the extent enforceable at such time, each
party waives its respective right to any jury trial with respect to any litigation arising under or in
connection with this agreement.
For the purposes of Section 8.3( b ) above, the words “party” and “parties” shall have the
meaning ascribed to them in the preamble of this Confirmation, and the word “agreement” shall mean the
term “Agreement” as defined in the preamble of this Confirmation .

ARTICLE 9
CONFIDENTIALITY
The confidentiality provisions in Section 10.11 of the EEI Agreement shall apply herein, except
9.1
that each of Buyer and Seller may disclose the following information regarding this Confirmation ,
without prior Notice or consent of the other Party:
(a )
( b)
(c)
(d )
(e )
(f
(g )
(h )
(0

>

Party names;
Resource (s );
Term;
Project name, location( s ), and information in Appendix A;
Capacity of each facility designated as the Project;
The fact that a facility designated as the Project is on-line and delivering;
Delivery Point;
The quantity of Product expected or actually delivered under this Confirmation ; and
Information provided by Seller pursuant to Section 8.1 of this Confirmation

The Parties agree that the Agreement may be shared on a confidential basis, without prior Notice
9.2
or consent of the other Party, with the Parties’ counsel and advisors .

9.3
Except as set forth in this Article 9 and the EEI Agreement, each Party shall provide prior Notice
to the other Party of disclosure of confidential information of such other Party for purposes of compliance
with any applicable regulation, rule, or order of the CPUC, Federal Energy Regulatory Commission ,
CEC , or other Governmental Authorities.
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ACKNOWLEDGED AND AGREED TO BY EACH PARTY’S DULY AUTHORIZED
REPRESENTATIVE OR OFFICER :
PACIFIC GAS AND ELECTRIC COMPANY,
a California corporation, limited for all
purposes hereunder to its electric procurement
and electric fuels functions.

SILICON VALLEY CLEAN ENERGY
AUTHORITY, a California Joint Powers
Authority , by its duly authorized officers
DocuSigned by:

Signature :

uC/ /r’ T

Name: Don Howerton

Signature:

6CA64 BSAC 4C 3'1C 3

.

Name: Girish Balachandran

Title: Director, Structured Energy Transactions

Title:

Date: 9/20/21

Date:

Chief Executive Officer
9 / 13 / 2021
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APPENDIX A to
EEI Master Power Purchase and Sale Agreement
Short Term Sales Confirmation
PROJECT

Name of Facility

Resource

Location

CEC
RPS ID

Host
Balancing
Authority

Kansas South

Solar PV

Lemoore , CA

61264A

CAISO

Westlands Solar Farms

Solar PV

Huron, CA

61755A

CAISO

Orion Solar

Solar PV

Unincorporated
Kern County ,
61570A
CA

CAISO

Kent South

Solar PV

Lemoore, CA

61262A

CAISO

Algonquin SKIC 20
Solar

Solar PV

Taft, CA

61558A

CAISO

CED Corcoran Solar 3,
LLC

Solar PV

Corcoran, CA

62783A

CAISO

Westside Solar , LLC

Solar PV

Unincorporated
Fresno County , 61185A
CA

CAISO

Aspiration Solar G LLC

Solar PV

Tranquility , CA

61486A

CAISO

Bayshore Solar A

Solar PV

Lancaster, CA

63133A

CAISO

Bayshore Solar B

Solar PV

Lancaster, CA

63134A

CAISO

Bayshore Solar C

Solar PV

Lancaster, CA

63135A

CAISO

West Antelope

Solar PV

Lancaster, CA

61850A

CAISO

Western Antelope Blue
Sky Ranch A

Solar PV

Lancaster, CA

61517A

CAISO

Wind Resource I

Wind

Tehachapi, CA

61467A

CAISO

SPS White River West

Solar PV

Alpaugh, CA

62045A

CAISO

Wind Resource II

Wind

Tehachapi, CA

61468A

CAISO

Columbia Solar
Energy , LLC

Solar PV

Pittsburg , CA

62051A

CAISO

Alamo Solar, LLC

Solar PV

Oro Grande,
CA

61453A

CAISO

Corcoran Solar LLC

Solar PV

Corcoran, CA

62285A

CAISO

Old River One LLC

Solar PV

Bakersfield,
CA

60853A

CAISO
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Shafter Solar

Solar PV

Shafter, CA

62325A

CAISO

Morelos Del Sol

Solar PV

Lost Hills, CA

62272A

CAISO

Mojave, CA

62426A

CAISO

Zenia, CA

60186A

CAISO

62429A

CAISO

Rising Tree Wind Farm

II LLC

Wind

Kekawaka Creek
Hydroelectric Facility

Small Hydro

Woodmere Solar Farm

Solar PV

Portal Ridge Solar C
Project

Solar PV

Lancaster, CA

61684A

CAISO

Solar PV

Unincorporated
Fresno County , 62841A
CA

CAISO

SR Solis Oro Loma
Teresina , LLC - Project
B

Solar PV

Unincorporated
Fresno County ,
CA

62841A

CAISO

Sunray - 20

Solar PV

Daggett , CA

62694A

CAISO

Solar PV

Avenal, CA

62840A

CAISO

SR Solis Rocket , LLC Project B

Solar PV

Avenal, CA

62840A

CAISO

San Joaquin 1A

Solar PV

San Joaquin,
CA

61837A

CAISO

Montezuma Wind
Energy Center

Wind

Birds Landing ,
CA

60543A

CAISO

CalRenew-1

Solar PV

Mendota , CA

60475A

CAISO

Shiloh II Wind Project

Wind

Rio Vista, CA

60639A

CAISO

High Plains Ranch II

Solar PV

California
Valley , CA

60603A

CAISO

Topaz Solar Farm

Solar PV

Santa
Margarita, CA

61698A

CAISO

Hatchet Ridge

Wind

Burney , CA

60741A

CAISO

CM10 (fka Sempra El
Dorado Solar)

Solar PV

Boulder City ,
NV

60713A

CAISO

Ivanpah Unit 1

Solar
Thermal

Nipton, CA

62273A

CAISO

Ivanpah Unit 3

Solar
Thermal

Nipton, CA

62275A

CAISO

AV Solar Ranch One

Solar PV

Lancaster, CA

60790A

CAISO

SR Solis Oro Loma
Teresina , LLC - Project
A

SR Solis Rocket , LLC
Project A

-
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Alpine Solar Project

Solar PV

Lancaster, CA

60755A

CAISO

CM48 (fka Sempra
Copper Mountain 1)

Solar PV

Boulder City ,
NV

60786A

CAISO

Mt. Poso

Biomass

Bakersfield,
CA

60695A

CAISO

Agua Caliente Solar
Project

Solar PV

Roll, AZ

60894A

CAISO

High Plains Ranch III

Solar PV

California
Valley , CA

60603A

CAISO

Mojave Solar Project

Solar
Thermal

Hinkley , CA

60848A

CAISO

Genesis Solar Energy
Project

Solar
Thermal

Blythe , CA

60605A

CAISO

DTE Stockton

Biomass

Stockton, CA

60964A

CAISO

Big Creek Waterworks

Small Hydro

Hyampom, CA

60900A

CAISO

Small Hydro

Zenia, CA

60502A

CAISO

Norman Ross Burgess

- Three Forks Water
Power Project
Alpaugh 50

Solar PV

Alpaugh, CA

60945A

CAISO

Alpaugh North

Solar PV

Alpaugh, CA

60946A

CAISO

Atwell Island

Solar PV

Alpaugh, CA

60947A

CAISO

Corcoran

Solar PV

Corcoran, CA

60948A

CAISO

White River

Solar PV

Alpaugh, CA

60949A

CAISO

Avenal Park (Eurus)

Solar PV

Avenal, CA

60912A

CAISO

Sun City Project
(Eurus)

Solar PV

Avenal, CA

60913A

CAISO

Sand Drag (Eurus)

Solar PV

Avenal, CA

60914A

CAISO

Desert Center Solar
Farm

Solar PV

Desert Center,
CA

61068A

CAISO

Co ram Brodie

Wind

Tehachapi, CA

60973A

CAISO

Mesquite Solar 1

Solar PV

Tonopah, AZ

60875A

CAISO

Shiloh III Wind Project

Wind

Rio Vista, CA

61069A

CAISO

North Star Solar 1

Solar PV

Mendota , CA

61198A

CAISO

Vasco Wind Energy
Center

Wind

Livermore, CA

61344A

CAISO

Montezuma II Wind
Energy Center

Wind

Collinsville, CA

61345A

CAISO
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North Sky River Energy
Center

Wind

Copper Mountain Solar
2

Tehachapi, CA

61385A

CAISO

Solar PV

Boulder City ,
NV

60990A

CAISO

Shiloh IV

Wind

Rio Vista, CA

61617A

CAISO

NID ( RPS) - Bowman

Small Hydro

Nevada City ,
CA

60171A

CAISO

NID ( RPS) - Dutch Flat

Small Hydro

Nevada City ,
CA

60264A

CAISO

NID ( RPS) - Rollins

Small Hydro

Nevada City ,
CA

60265A

CAISO

SPI Burney

Biomass

Burney, CA

60087A

CAISO

SPI Lincoln

Biomass

Lincoln, CA

60088A

CAISO

SPI Quincy

Biomass

Quincy , CA

60089A

CAISO

SPI Sonora

Biomass

Sonora, CA

60576A

CAISO

SPI Anderson II

Biomass

Anderson, CA

61146A

CAISO

Kansas

Solar PV

Stratford, CA

61263A

CAISO

Henrietta Solar

Solar PV

Lemoore , CA

61841A

CAISO

Diablo Winds (2)

Wind

Livermore, CA

60030A

CAISO

PGE Alta

Small Hydro

Placer , CA

60033A

CAISO

PGE Centerville

Small Hydro

Butte , CA

60034A

CAISO

PGE Coleman

Small Hydro

Shasta, CA

60037A

CAISO

PGE Cow Creek

Small Hydro

Shasta, CA

60038A

CAISO

PGE Crane Valley

Small Hydro

Madera, CA

60039A

CAISO

PGE Deer Creek

Small Hydro

Nevada, CA

60040A

CAISO

PGE De Sabla

Small Hydro

Butte , CA

60041A

CAISO

PGE Dutch Flat 1

Small Hydro

Placer , CA

60042A

CAISO

PGE Halsey

Small Hydro

Placer , CA

60043A

CAISO

PGE Hamilton Branch

Small Hydro

Lassen, CA

60044A

CAISO

PGE Hat 1

Small Hydro

Shasta, CA

60045A

CAISO

PGE Hat 2

Small Hydro

Shasta, CA

60046A

CAISO

PGE Inskip

Small Hydro

Tehama, CA

60047A

CAISO

PGE Kerckhoff 1

Small Hydro

Fresno, CA

62360A

CAISO

PGE Kilarc

Small Hydro

Shasta, CA

60049A

CAISO

PGE Lime Saddle

Small Hydro

Butte, CA

60050A

CAISO
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PGE Newcastle

Small Hydro

Placer , CA

60053A

CAISO

PGE Oak Flat

Small Hydro

Plumas , CA

60276A

CAISO

PGE Phoenix

Small Hydro

Tuolumne, CA

60054A

CAISO

PGE Potter Valley

Small Hydro

Lake, CA

60055A

CAISO

PGE Rock Creek RPS

Existing
Large
Incremental
Hydroelectric

Plumas , CA

62269A

CAISO

PGE San Joaquin 1A

Small Hydro

Madera, CA

60056A

CAISO

PGE San Joaquin 2

Small Hydro

Madera, CA

60057A

CAISO

PGE San Joaquin 3

Small Hydro

Madera, CA

60058A

CAISO

PGE South

Small Hydro

Tehama, CA

60059A

CAISO

PGE Spaulding 1

Small Hydro

Placer , CA

60060A

CAISO

PGE Spaulding 2

Small Hydro

Placer , CA

60061A

CAISO

PGE Spaulding 3

Small Hydro

Placer , CA

60062A

CAISO

PGE Spring Gap

Small Hydro

Tuolumne, CA

60063A

CAISO

PGE Toadtown

Small Hydro

Butte, CA

60064A

CAISO

PGE Tule River

Small Hydro

Tulare, CA

60065A

CAISO

PGE Volta 1

Small Hydro

Tehama, CA

60066A

CAISO

PGE Volta 2

Small Hydro

Tehama, CA

60067A

CAISO

PGE West Point

Small Hydro

Amador, CA

60068A

CAISO

PGE Wise 1

Small Hydro

Placer , CA

60069A

CAISO

PGE Wise 2

Small Hydro

Placer , CA

60070A

CAISO

PGE A G Wishon

Small Hydro

Madera, CA

60032A

CAISO

PGE Five Points

Solar PV

Five Points,
CA

61432A

CAISO

PGE Stroud

Solar PV

Helm, CA

61434A

CAISO

PGE Westside

Solar PV

Five Points,
CA

61433A

CAISO

PGE Cantua

Solar PV

Cantua Creek,
CA

61823A

CAISO

PGE Giffen

Solar PV

Cantua Creek,
CA

61822A

CAISO

PGE Huron

Solar PV

Huron, CA

61821A

CAISO

PGE Gates

Solar PV

Huron, CA

62353A

CAISO

PGE Guernsey

Solar PV

Hanford , CA

62354A

CAISO
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PGE West Gates

Solar PV

Huron, CA

62352A

CAISO

Vaca -Dixon Solar
(PG&E)

Solar PV

Vacaville, CA

60966A

CAISO
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APPENDIX B

FORM OF LETTER OF CREDIT
Issuing Bank Letterhead and Address
STANDBY LETTER OF CREDIT NO. XXXXXXXX

Date: [insert issue date]
Beneficiary:

Pacific Gas and Electric Company

Applicant:

[Insert name and address of
Applicant]

77 Beale Street, Mail Code B28L
San Francisco, CA 94105
Attention : Credit Risk Management
Letter of Credit Amount: [insert amount ]
Expiry Date: [insert expiry date]
Ladies and Gentlemen:

By order of [ insert name of Applicant] ( “Applicant”), we hereby issue in favor of Pacific Gas and
Electric Company (the “Beneficiary” ) our irrevocable standby letter of credit No. [insert number of letter
of credit ] ( “Letter of Credit ” ), for the account of Applicant , for drawings up to but not to exceed the
aggregate sum of U. S . $ [insert amount in figures followed by (amount in words)] (“Letter of Credit
Amount” ). This Letter of Credit is available with [insert name of issuing bank, and the city and state in
which it is located] by sight payment , at our offices located at the address stated below, effective
immediately, and it will expire at our close of business on [insert expiry date] (the “Expiry Date” ).
Funds under this Letter of Credit are available to the Beneficiary against presentation of the following
documents ( which may be presented by physical delivery or by facsimile, e-mail or other electronic
transmission):

1 . Beneficiary’s signed and dated sight draft in the form of Exhibit A hereto, referencing this Letter of
Credit No. [insert number] and stating the amount of the demand; and
2.

One of the following statements signed by an authorized representative or officer of Beneficiary:

A. “Pursuant to the terms of that certain EEI Power Purchase and Sale Agreement (the
“Agreement”), dated [insert date of the Agreement], between Beneficiary and [insert name of Seller
under the Agreement], or any Confirmation thereunder or related thereto, Beneficiary is entitled to
draw under Letter of Credit No. [insert number ] amounts owed by [insert name of Seller under the
Agreement ] under the Agreement; or
B. “Letter of Credit No. [insert number] will expire in thirty (30) days or less and [insert name of
Seller under the Agreement] has not provided replacement security acceptable to Beneficiary .
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Special Conditions:
1.
2.

Partial and multiple drawings under this Letter of Credit are allowed ;
All banking charges associated with this Letter of Credit are for the account of the Applicant;

3.
4.

This Letter of Credit is not transferable; and
The Expiry Date of this Letter of Credit shall be automatically extended without a written
amendment hereto for a period of one (1 ) year and on each successive Expiry Date, unless at least
sixty ( 60 ) days before the then current Expiry Date we notify you by registered mail or courier
that we elect not to extend the Expiry Date of this Letter of Credit for such additional period .

We engage with you that drafts drawn under and in compliance with the terms of this Letter of Credit will
be duly honored upon presentation , on or before the Expiry Date (or after the Expiry Date in case of an
interruption of our business as stated below ), at our offices at [insert issuing bank’s address for
drawings] .
All demands for payment shall be made by presentation of copies or original documents, or by facsimile,
e-mail , or other electronic transmission of documents to [Insert fax number, email or other electronic
transmission], Attention: [ Insert name of bank’s receiving department ] or [Insert e-mail or other
electronic transmission address] . If a demand is made by facsimile, e-mail or other electronic
transmission , the originals or copies of documents must follow by overnight mail, and you may contact us
at [Insertphone number(s) ] to confirm our receipt of the transmission . Your failure to seek such a
telephone confirmation does not affect our obligation to honor such a presentation.
Our payments against complying presentations under this Letter of Credit will be made no later than on
the sixth (6th) banking day following a complying presentation .

Except as stated herein, this Letter of Credit is not subject to any condition or qualification . It is our
individual obligation, which is not contingent upon reimbursement and is not affected by any agreement ,
document , or instrument between us and the Applicant or between the Beneficiary and the Applicant or
any other party.
Except as otherwise specifically stated herein , this Letter of Credit is subject to and governed by the
Uniform Customs and Practice for Documentary Credits, 2007 Revision, International Chamber of
Commerce ( ICC ) Publication No. 600 ( the 'TJCP 600” ); provided that, if this Letter of Credit expires
during an interruption of our business as described in Article 36 of the UCP 600, we will honor drafts
presented in compliance with this Letter of Credit, if they are presented within thirty (30 ) days after the
resumption of our business, and will effect payment accordingly.
The law of the State of New York shall apply to any matters not covered by the UCP 600.
The electronic copy of this Letter of Credit shall be the operative instrument until such time as the
original is received . This Letter of credit can be amended or terminated by facsimile, e-mail or other
electronic transmission .

PG& E EEI Short Term Sales Confirm, as of 7/20/2021
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For telephone assistance regarding this Letter of Credit, please contact us at [insert number and any
other necessary details] .

Very truly yours,

[insert name of issuing bank]
By :

Authorized Signature
Name:

[ print or type name ]

Title :

[ print or type title ]

[Note: All pages must contain the Letter of Credit number and page number for identification
purposes.]

PG& E EEI Short Term Sales Confirm, as of 7/20/2021
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APPENDIX B
FORM OF LETTER OF CREDIT

EXHIBIT A - SIGHT DRAFT

TO

[INSERT NAME AND ADDRESS OF PAYING BANK ]
AMOUNT: $

DATE :

AT SIGHT OF THIS DEMAND PAY TO THE ORDER OF PACIFIC GAS AND ELECTRIC
U.S. DOLLARS )
COMPANY THE AMOUNT OF U.S .$
DRAWN UNDER [INSERTNAME OF ISSUING BANK ] LETTER OF CREDIT NO. XXXXXX.

REMIT FUNDS AS FOLLOWS:

[INSERT PAYMENTINSTR UCTIONS]

DRAWER

BY :
NAME AND TITLE

PG& E EEI Short Term Sales Confirm, as of 7/20/2021
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Execution Copy
CONFIRMATION

Reference:
Master Power Purchase and Sale Agreement
Between Exelon Generation Company, LLC, a Pennsylvania limited liability company (“Seller”)
And
Silicon Valley Clean Energy Authority, a California joint powers authority (“Buyer”)
dated November 28, 2016
Transaction Date: September 28, 2021 (the “Effective Date”)
RECITALS:
WHEREAS, pursuant to California Public Utilities Code Sections 366.1, et. seq., Buyer
has been registered as a Community Choice Aggregator (the “CCA”);
WHEREAS, Buyer is a California joint powers authority, which has established Silicon
Valley Clean Energy for purposes of delivering CCA service to certain customers located within
the County of Santa Clara;
WHEREAS, pursuant to California Public Utilities Code Section 366.2, Buyer submitted
Buyer’s CCA Implementation Plan and Statement of Intent (“Implementation Plan”) to the CPUC;
WHEREAS, the CPUC certified the Implementation Plan on September 27, 2016;
WHEREAS, Seller and Buyer desire to set forth the terms and conditions pursuant to
which Seller shall supply the Product to Buyer, and Buyer shall take and pay for such supply of
Product subject to satisfaction of the conditions herein; and
NOW, THEREFORE, in consideration of the mutual covenants and agreements in this
Confirmation and for other good and valuable consideration, the sufficiency of which is hereby
acknowledged, and intending to be legally bound hereby, the Parties agree as follows:
1.

DEFINITIONS. Any capitalized terms used in this Confirmation but not otherwise
defined below shall have the meaning ascribed to such term in the Master Agreement:

“ACS” means “asset-controlling supplier” as that term is defined in the Cap and Trade
Regulations.
“Applicable Law” means any statute, law, treaty, rule, tariff, regulation, ordinance, code,
permit, enactment, injunction, order, writ, decision, authorization, judgment, decree or other legal
or regulatory determination or restriction by a court or Governmental Authority of competent
jurisdiction, or any binding interpretation of the foregoing, as any of them is amended or
supplemented from time to time, that apply to either or both of the Parties, the Project(s), or the
terms of the Agreement.
“Buyer Facilities” has the meaning set forth in Section 10 hereof.
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“CAISO” means the California Independent System Operator Corporation or the successor
organization to the functions thereof.
“California RPS” or “California Renewables Portfolio Standard” means the California
renewables portfolio standard, as set forth in Cal. Pub. Util. Code §§ 399.11 et seq. and Cal. Pub.
Res. Code §§ 25740-25751, and as administered by the CEC as set forth in the CEC RPS Eligibility
Guidebook (8th Ed.), as may be subsequently modified by the CEC, and the California Public
Utilities Commission (“CPUC”) as set forth in CPUC Decision (“D”) 08-08-028, D.08-04-009,
D.11-01-025, D.11-12-020, D.11-12-052, D.12-06-038 and D.14-12-023, and as may be modified
by subsequent decision of the CPUC or by subsequent legislation, and regulations promulgated
with respect thereto.
“Cap and Trade Regulations” means the Mandatory Greenhouse Gas Emissions Reporting
and California Cap on Greenhouse Gas Emissions and Market-Based Compliance Mechanisms
regulations (California Code of Regulations Title 17, Subchapter 10, Articles 2 and 5 respectively)
promulgated by the California Air Resources Board of the California Environmental Protection
Agency pursuant to the California Global Warming Solutions Act of 2006.
“Carbon Free Energy” means Energy deliveries from Carbon Free Sources.
“Carbon Free Source” means any energy source, except for nuclear-powered generation
assets, that is located within the WECC and that is considered by the State of California to have
zero Greenhouse Gas emissions in accordance with the Cap and Trade Regulations. Carbon Free
Source does not include any Category 3 Renewables, ACS resources or any energy source with an
e-tag with a source point associated with a nuclear or coal-fired generating facility.
“Category 1 Renewable” means Renewable Energy that satisfies the requirements of
Section 399.16(b)(1) of the California Public Utilities Code, as applicable to the REC Vintage
transferred hereunder.
“Category 2 Renewable” means Renewable Energy that satisfies the requirements of
Section 399.16(b)(2) of the California Public Utilities Code, as applicable to the REC Vintage
transferred hereunder.
“Category 3 Renewable” means the Renewable Energy Credits that satisfy the
requirements of Section 399.16(b)(3) of the California Public Utilities Code, as applicable to the
REC Vintage transferred hereunder.
“CEC” means the California Energy Commission.
“Change in Law” has the meaning set forth in Section 2.2 hereof.
“Commercially Reasonable Efforts” for the purposes of this Confirmation, “commercially
reasonable efforts” or acting in a “commercially reasonable manner” shall not require a Party to
undertake extraordinary or unreasonable measures.
“Compliance Obligation” has the meaning set forth by the Cap and Trade Regulations.
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“CPUC” means the California Public Utilities Commission.
“Customers” means the residential, commercial, industrial, and all other retail end use
customers that have not opted out of the Silicon Valley Clean Energy Program, as designated from
time to time by Buyer as being served by Buyer within the jurisdictional boundaries of the County
of San Mateo.
“Delivery Period” shall be the period beginning on the Start Date and ending on the End
Date, as set forth in Section 3 below.
“Debt Service” means the obligations payable by Buyer for interest on loans outstanding
and any principal repayments and any capital leases, but excluding any interest on or principal
repayments of inter-company working capital loans between Buyer and one or more of its
Affiliates.
“Debt Service Coverage Ratio” means, the ratio of (a) EBITDA to (b) Debt Service, for
the preceding twelve (12) month period measured annually as of each fiscal year end, beginning
September 1, 2017.
“Delivery Point” has the meaning set forth in Section 4 hereof.
“Effective Date” has the meaning set forth in the Reference Section at the beginning of this
Confirmation.
“Eligible Renewable Energy Resource” or “ERR” means an Eligible Renewable Energy
Resource as such term is defined in Public Utilities Code Section 399.12 or Section 399.16.
“Energy” means electrical energy, measured in MWh.
“Energy Contract Price” means the price ($/MWh) to be paid by Buyer to Seller for the
Energy Contract Quantity delivered hereunder, as set forth on Exhibit A.
“Energy Contract Quantity” means the quantity of Energy set forth in Exhibit A, which
will be delivered to the CAISO by Seller and scheduled to Buyer’s Third Party SC as an IST.
“Exhibits” shall be those certain Exhibits, which are attached hereto and made a part hereof.
“FERC” means the Federal Energy Regulatory Commission.
“GAAP” means generally accepted accounting principles as in effect from time to time in
the United States.
“Governmental Authority” means any federal, state, local or municipal government,
governmental department, commission, board, bureau, agency, or instrumentality, or any judicial,
regulatory or administrative body, or the CAISO or any other transmission authority, having or
asserting jurisdiction over a Party or the Agreement.
“Implementation Plan” has the meaning set forth in the Recitals hereof.
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“Inter-SC Trade” or “IST” has the meaning set forth in the Tariff.
“Mandatory Reporting Rule” means the regulations entitled Mandatory Greenhouse Gas
Emissions Reporting set forth in Article 2 of Subchapter 10 of Title 17 of the California Code of
Regulations.
“MW” means megawatt.
“MWh” means megawatt-hour.
“PG&E” means the Pacific Gas and Electric Company, its successors and assigns.
“Product” shall have the meaning set forth in Section 2.1 below.
“Project” shall mean the Eligible Renewable Energy Resource(s) used to provide
Renewable Energy hereunder.
“Prudent Industry Practices” means any of the practices, methods, techniques and standards
(including those that would be implemented and followed by a prudent operator of generating
facilities similar to the Project(s) in the United States during the relevant time period) that, in the
exercise of reasonable judgment in the light of the facts known at the time the decision was made,
could reasonably have been expected to accomplish the desired result, giving due regard to
manufacturers’ warranties and recommendations, contractual obligations, the requirements or
guidance of Governmental Authority, including CAISO, Applicable Law(s), the requirements of
insurers, good business practices, economy, efficiency, reliability, and safety. Prudent Industry
Practice shall not be limited to the optimum practice, method, technique or standard to the
exclusion of all others, but rather shall be a range of possible practices, methods, techniques or
standards.
“REC Vintage” means the date of Energy generation found on a WREGIS Certificate.
“Renewable Energy” means Energy and associated Renewable Energy Credits generated
by an Eligible Renewable Energy Resource.
“Renewable Energy Contract Price” shall mean the price ($/REC) to be paid by Buyer to
Seller for Renewable Energy delivered hereunder, as set forth on Exhibit B.
“Renewable Energy Contract Quantity” shall mean the quantity of RECs to be delivered
by Seller to Buyer hereunder, as set forth on Exhibit B.
“Renewable Energy Credits” or “REC” has the meaning set forth in California Public
Utilities Code Section 399.12(h) and CPUC Decision D.08-08-028, as applicable to the specific
REC Vintage(s) transferred hereunder. For avoidance of doubt, the Parties agree that RECs do not
include any production tax credits associated with the construction or operation of an ERR or other
financial incentives in the form of credits, reductions, or allowances associated with an ERR that
are created by state or federal tax laws.
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“RPS Adjustment” means the reduction in the Compliance Obligation of an electricity
importer authorized by and calculated in accordance with section 95852 (b)(4) of the Cap and
Trade Regulations and section 95111(b)(5) of the Mandatory Reporting Rule.
“Security Documents” has the meaning set forth in the Master Agreement.
“Silicon Valley Clean Energy Program” means the community choice aggregation program
operated by Buyer.
“Specified Sources of Power” means electricity that is traceable to a specific generation
source by any auditable contract (e.g., a Transaction Confirmation).
“Tariff” means the FERC-approved California Independent System Operator Tariff,
including any current CAISO-published “Operating Procedures” and “Business Practice
Manuals,” as may be amended, supplemented or replaced from time to time.
“Third Party SC” means a third party designated by Buyer to provide the Scheduling
Coordinator (as defined in the Tariff) functions for the benefit of Buyer.
“Unspecified Sources of Power” means electricity that is not traceable to a specific
generation source (e.g., what is commonly known as “market” or “system” power) by any
auditable contract (e.g., a Transaction Confirmation).
“WECC” means the Western Electricity Coordinating Council, or its successor.
“WREGIS” means the Western Renewable Energy Generation Information System or any
successor renewable energy tracking program.
“WREGIS Certificate” means “Certificate” as defined by WREGIS in the WREGIS
Operating Rules.
“WREGIS Operating Rules” means the operating rules and requirements adopted by
WREGIS.
2.

PRODUCT.
2.1

Seller Delivery Obligation. Throughout the Delivery Period, Seller shall sell and
deliver or make available, or cause to be sold and delivered or made available to
Buyer, the “Product,” which is comprised of one or more of the following:
(a)

the quantity of Energy determined in accordance with Section 7.1;

(b)

the quantity of Renewable Energy determined in accordance with in Section
7.2; and

(c)

the quantity of Carbon Free Energy determined in accordance with Section
7.3.
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For avoidance of doubt, Product does not include any resource adequacy or capacity
attributes.
2.2

Change in Law.
If due to (i) any action by the CPUC or any other Governmental Authority, or (ii)
any change in Applicable Law, including any modification of the California RPS
or the Cap and Trade Regulation (i and ii, collectively, a “Change in Law”)
occurring after the Effective Date that results in material changes to Buyer’s or
Seller’s obligations with regard to the Products sold hereunder and that has the
effect of changing the transfer and sale procedure set forth in this Confirmation so
that the implementation of this Confirmation becomes impossible or impracticable,
the Parties shall work in good faith to try and revise this Confirmation so that the
Parties can perform their obligations regarding the purchase and sale of Products
sold hereunder or Buyer’s compliance with California RPS obligations in order to
maintain the original intent of the Parties under this Confirmation. In the event the
Parties cannot reach agreement on any such amendments to this Confirmation
within 60 days following the Change in Law, to the extent practicable and lawful,
Seller shall perform its obligations hereunder with regard to any Product hereunder
or compliance with California RPS obligations in accordance with the Applicable
Law immediately prior to the Change in Law; provided, however, that
notwithstanding the foregoing or anything to the contrary herein, Seller shall not be
obligated to perform any obligation hereunder to the extent that doing so would
cause Seller to be materially adversely affected. These Change in Law provisions
are independent of those set forth in the RPS Standard Terms and Conditions below
and in Section 2.8.

2.3

RPS Standard Terms and Conditions.
STC 6: Eligibility
Seller, and, if applicable, its successors, represents and warrants that
throughout the Delivery Period of this Agreement that: (i) the Project
qualifies and is certified by the CEC as an Eligible Renewable Energy
Resource (“ERR”) as such term is defined in Public Utilities Code
Section 399.12 or Section 399.16; and (ii) the Project’s output delivered to
Buyer qualifies under the requirements of the California Renewables
Portfolio Standard. To the extent a change in law occurs after execution of
this Agreement that causes this representation and warranty to be materially
false or misleading, it shall not be an Event of Default if Seller has used
commercially reasonable efforts to comply with such change in law.

STC REC-1: Transfer of Renewable Energy Credits
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Seller and, if applicable, its successors, represents and warrants that
throughout the Delivery Period of this Agreement the renewable energy
credits transferred to Buyer conform to the definition and attributes required
for compliance with the California Renewables Portfolio Standard, as set
forth in California Public Utilities Commission Decision 08-08-028, and as
may be modified by subsequent decision of the California Public Utilities
Commission or by subsequent legislation. To the extent a change in law
occurs after execution of this Agreement that causes this representation and
warranty to be materially false or misleading, it shall not be an Event of
Default if Seller has used commercially reasonable efforts to comply with
such change in law.
STC REC-2: Tracking of RECs in WREGIS
Seller warrants that all necessary steps to allow the Renewable Energy
Credits transferred to Buyer to be tracked in the Western Renewable Energy
Generation Information System will be taken prior to the first delivery under
this contract.
2.4

No New Construction. Seller does not intend to construct any new facilities in
California to meet its supply obligations hereunder. Notwithstanding the foregoing,
to the extent that Seller constructs any new facilities in California to meet its supply
obligation hereunder, Seller covenants and agrees that the construction and
operation of such facility(ies) will be in accordance with any and all Applicable
Law.

2.5

Resources. For Category 1 Renewable Energy and Carbon Free Energy delivered
under this Confirmation, Seller shall use Specified Sources of Power. For other
Energy deliveries, if any, Seller may use either (i) Unspecified Sources of Power
or (ii) Specified Sources of Power; provided that any such Energy delivered under
this Confirmation (including incremental energy associated with Category 2
Renewable products) from Specified Sources of Power shall not be procured from
nuclear or coal-fired resources. The Energy supplied in connection with any
Renewable Energy shall comply with applicable California RPS requirements for
such Product.

2.6

Delivery of WREGIS Certificates. Buyer and Seller agree that the obligation to
deliver RECs hereunder shall be evidenced by the delivery of WREGIS Certificates
in WREGIS. Throughout the Delivery Period, following generation of the
Renewable Energy by the Project(s), Seller shall, at its sole expense, take all actions
and execute all documents or instruments necessary to ensure that all WREGIS
Certificates associated with the Renewable Energy Contract Quantity are issued
and tracked for purposes of satisfying the requirements of the California
Renewables Portfolio Standard for Buyer. Prior to the start of each calendar quarter,
Seller shall provide Buyer with an indicative, non-binding forecast of the amount
of RECs it expects to deliver during such calendar quarter. Such indicative, non-
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binding forecast shall also identify, if known to Seller, the Eligible Renewable
Energy Resource(s) that Seller expects to generate the RECs.
Seller shall comply with all Applicable Law, including, without limitation, the
WREGIS Operating Rules, regarding the certification and transfer of such
WREGIS Certificates to Buyer and Buyer shall be given sole title to all such
WREGIS Certificates. The Parties acknowledge and agree that, as of the Effective
Date, the WREGIS Certificates associated with the Renewable Energy Contract
Quantity for a month are not available for transfer to Buyer until approximately
ninety (90) days after the end of such month. Seller shall transfer such WREGIS
Certificates in a timely manner after such WREGIS Certificates are available for
transfer to Buyer and in any event no later than May 1 following the delivery year.
Upon receiving written or electronic confirmation from WREGIS that a transfer
order has been initiated by Seller, Buyer shall confirm such transfer order in
WREGIS within fourteen (14) days to the extent that the WREGIS Certificates
included in such transfer conform to the specifications reflected in this
Confirmation. In the event that certain WREGIS Certificates fail to conform to the
specifications reflected in this Confirmation, Buyer shall be entitled to reject the
transfer of any non-conforming WREGIS Certificates and Seller shall promptly
replace the non-conforming WREGIS Certificates with an equivalent amount of
WREGIS Certificates of the same REC Vintage and that meet the specifications
reflected in this Confirmation; provided, however, that if replacement WREGIS
Certificates are not immediately available, Seller may provide replacements once
available, but in any event shall provide replacement WREGIS Certificates to
Buyer within ninety (90) days after Seller’s rejection of such non-conforming
WREGIS Certificates.
Upon either Party’s receipt of notice from WREGIS that a transfer of WREGIS
Certificates was not recognized, that Party will immediately notify the other Party,
providing a copy of such notice, and both Parties will cooperate in taking such
actions as are necessary and commercially reasonable to cause such transfer to be
recognized and completed. Each Party agrees to provide copies of its records to
the extent reasonably necessary for WREGIS to verify the accuracy of any fact,
statement, charge or computation made pursuant hereto if requested by the other
Party.
2.7

Retirement of RECs. To facilitate compliance with obligations of suppliers of
Renewable Energy as first deliverers of electricity, as defined in Title 17, California
Code of Regulations (“CCR”) Section 95802, to comply with mandatory
greenhouse gas reporting requirements in Title 17 CCR Section 95101 et seq., and
to comply with the requirements of the Cap and Trade Regulations in Title 17 CCR
Section 95111 and 17 CCR Section 95852 with respect to such Renewable Energy,
Buyer agrees to retire the RECs purchased from Seller hereunder for each
renewable generation period and to provide WREGIS reports to Seller by no later
than May 15 of the year following delivery that (1) evidence retirement of the RECs
and (2) provide REC serial numbers.
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2.8

RPS Adjustment. The Parties acknowledge that the RPS Adjustment is currently
applicable to the Category 2 Renewable Product. In the event that the RPS
Adjustment is eliminated from the Cap and Trade Regulations and is no longer
applicable to the Category 2 Renewable Product, the Parties agree to discuss in
good faith amendments to this Transaction. In the event that the Parties are
unsuccessful in revising or amending this Transaction or unable to agree upon a
mutually acceptable resolution within thirty (30) days after the request of either
Party to amend the Transaction pursuant to this Section 2.8 by either Party, either
Party may, by written notice to the other, immediately terminate the undelivered
portion of Renewable Energy Contract Quantities of Category 2 Renewable
Product without penalty, termination payment or liability of either Party.

3.

DELIVERY PERIOD. This Confirmation shall be in full force and effect as of the
Effective Date. The terms set forth herein shall apply from the Start Date through the End
Date, which entire period will comprise the Delivery Period. This Confirmation shall
terminate on the date on which both Parties have completed the performance of their
obligations hereunder, unless earlier terminated pursuant to the terms hereof.

4.

DELIVERY POINT.
Product

Delivery Point

Energy

TH_NP15_GENAPND

Renewable Energy

Any scheduling point
within the CAISO
system

Carbon Free Energy

Any scheduling point
within the CAISO
system

5.

SCHEDULING. The Product will be scheduled to Buyer’s Third Party SC on a DayAhead basis using an Inter-SC Trade.

6.

PRICING.
6.1

Energy Contract Price and Payment. For each month during the Delivery Period,
Buyer will pay Seller an amount equal to the Energy Contract Quantity delivered
and scheduled in accordance with this Confirmation multiplied by the Energy
Contract Price specified in Exhibit A.
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7.

8.

6.2

Renewable Energy Contract Price and Payment. For each month during the
Delivery Period, Buyer will pay Seller an amount equal to: a) the applicable
Renewable Energy Contract Price as specified in Exhibit B multiplied by the
portion of the Renewable Energy Contract Quantity transferred from Seller to
Buyer through WREGIS during such month plus b) the Day-Ahead LMP (as
defined under the Tariff) at the Delivery Point for each MWh of the Renewable
Energy Contract Quantity delivered and scheduled in accordance with this
Confirmation in such month.

6.3

Carbon Free Energy Price and Payment. For each month during the Delivery
Period, Buyer will pay Seller an amount equal to the Carbon Free Energy Contract
Quantity delivered in such month multiplied by the Carbon Free Energy Price
specified in Exhibit C plus b) the Day-Ahead LMP at the Delivery Point for each
MWh of the Carbon Free Energy Contract Quantity delivered and scheduled in
accordance with this Confirmation in such month.

CONTRACT QUANTITIES.
7.1

Energy. Energy Contract Quantities and the Energy Contract Prices pursuant to this
Confirmation relate to the quantities set forth in Exhibit A.

7.2

Renewable Energy. Renewable Energy Contract Quantities and Renewable Energy
Contract Prices pursuant to this Confirmation relate to the quantities set forth in
Exhibit B. The Renewable Energy sold by Seller to Buyer shall also include any
and all Renewable Energy Credits associated with such Renewable Energy.

7.3

Carbon Free Energy. Carbon Free Energy Contract Quantities and Carbon Free
Energy Prices pursuant to this Confirmation relate to the quantities set forth in
Exhibit C.

MONTHLY BILLING SETTLEMENT.
8.1

Collection of Customer Payments. In accordance with the Security Documents,
Buyer shall direct PG&E to deposit into a lockbox account, all of the proceeds of
all of the Customer account receipts (net of the amounts to be paid to PG&E)
received from the sale of the Product to the Customers. Seller shall receive, in
accordance with the Security Documents, payments for its invoices due and
payable, and after Seller’s invoice is paid and agreed to reserves have been funded,
the amounts remaining in such lockbox shall be immediately released to Buyer or
its designee in accordance with the Security Documents. The Parties agree that the
lockbox account shall be in the name of Buyer, and any interest earned thereon shall
accrue to Buyer, as more fully set forth in the Security Documents.

8.2

Monthly Invoice Timeline. Seller agrees to use commercially reasonable efforts to
deliver each monthly invoice to Buyer not later than the fifteenth (15th) day of each
month for the previous calendar month. The Parties hereby agree that all invoices
under this Confirmation shall be due and payable on the twenty-fifth (25th) day of
the month following the month in which Seller delivered such invoice, provided
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that if such day is not a Business Day, then such invoice will be due and payable on
the next Business Day that occurs after the twenty-fifth (25th) day of the month.
9.

COMPLIANCE REPORTING. Buyer shall be responsible for submitting compliance
reports to the CPUC and/or other Governmental Authorities on behalf of Silicon Valley
Clean Energy and will require resource information, electronic tagging information, and
other documentation to be provided by Seller. Seller shall provide all reasonable
information to Buyer necessary for Buyer to timely comply with periodic compliance
reporting requirements and as otherwise required by Applicable Law with respect to any
Product. Each party shall provide all reasonable information to the other party necessary
to timely comply with periodic compliance reporting requirements and as otherwise
required by Applicable Law with respect to any Product. Buyer agrees to cooperate with
any informational requests Seller may receive from a Governmental Authority, including
but not limited to supplying WREGIS reports for Seller’s compliance with Cap and Trade
Regulations.

10.

NO RESTRICTION. Nothing in this Confirmation shall limit Buyer’s ability to develop
its own generation facilities (“Buyer Facilities”) or prevent Buyer from purchasing energy
from other parties or Seller from selling energy to other parties.

11.

STANDARD OF CARE AND GOOD FAITH. When performing its obligations
hereunder, Seller shall act in good faith and shall perform all work in a manner consistent
with Prudent Utility Practices.

12.

SECURITY PROVISIONS.
12.1

Compliance with Security Documents. During the entire period that this
Confirmation remains in effect, Buyer shall comply with the Security Documents.
Upon the occurrence of an Event of Default (after giving effect to any applicable
cure periods) by Buyer under any Security Document or a termination of any
Security Document by Seller due to Buyer’s failure to perform in accordance with
the terms thereof, such event shall constitute an Event of Default of Buyer in
accordance with Article Five of the Master Agreement and Buyer shall therefore be
the ‘Defaulting Party’ with regard to such failure to perform.

12.2

Buyer Reporting Requirements. During the entire period this Confirmation
remains in effect, Buyer shall provide Seller with the report(s) required below and
shall also provide Seller with any clarifications requested regarding such report(s)
and such other information that Seller reasonably requests regarding Buyer’s
financial performance, Buyer’s performance of its obligations under this
Confirmation or any Security Document or the ongoing viability of the CCA. In
the event Buyer fails to provide Seller with any required reports set forth below in
Section 15.2(a) and such failure is not remedied within fifteen (15) Business Days
of Seller’s written request therefore and notice of a potential Event of Default, such
failure shall be an Event of Default of Buyer in accordance with Article V of the
Master Agreement and Buyer shall therefore be the ‘Defaulting Party’ with regard
to such failure to perform; provided, however, that should any such reports, not be
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available on a timely basis due to a delay in preparation or certification, or
otherwise outside of the reasonable control of Buyer, such delay shall not be an
Event of Default of Buyer so long as Buyer diligently pursues the preparation and
delivery of the required reports.
(a)

(b)

Monthly Reports. The following reports shall be provided by Buyer to
Seller not later than twenty (20) days following the end of each calendar
month for items (i) through (vi) below, and each report shall be with regard
to such previous calendar month or other period as applicable:
(i)

Customer deposit report including a complete and detailed report of
all collateral Buyer is holding from any Customer in the format
agreed to between the Parties but shall not include the identity or
personal details (name, address, telephone number, family size,
social security number, bank account number, credit score, payment
history, etc.) of any Customer nor any information that may allow
Seller to determine a Customer’s identity;

(ii)

Customer on-bill prepayment report including a complete and
detailed report of all Customer on-bill payments that were deposited
into the Primary Secured Account (as defined in the Security
Documents);

(iii)

Cash reconciliations and bank statements for each of Buyer’s
banking accounts;

(iv)

Summary of payments made by Customers or other entities to Buyer
and a summary of delinquent accounts regarding Customers, such
information to be provided on an aggregate basis (i.e. not by
Customer) and shall include information segregated for
delinquencies for each of the following time periods: 30 days, 60
days, 90 days and 120 days, plus the total account receivable balance
owed to Buyer from its Customers; and

(v)

Summary of all net meter data, grossed-up meter data and the
difference between the two amounts on a daily and hourly interval
basis.

Annual Reports. The following report shall be provided by Buyer to Seller
not later than 180 days following the end of Buyer’s fiscal year, shall be
with regard to such previous fiscal year and shall be as follows: Buyer’s
financial reports consisting of, at a minimum, statement of revenues,
expenses and changes in fund net assets, statement of net assets, and
statement of cash flows on a consolidating basis (as applicable), each as
prepared in accordance with generally accepted accounting principles and
audited by an independent certified public accountant.
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12.3

Debt Service Coverage Ratio Covenant From September 1, 2017 through the
remainder of the Delivery Period, Buyer shall establish and maintain a Debt Service
Coverage Ratio of at least 1.25 to 1.0 (measured annually as of each fiscal year end
beginning September 1, 2017). If at any time after September 1, 2018, Buyer fails
to maintain such Debt Service Coverage Ratio for the prior fiscal year, such event
shall constitute an Event of Default of Buyer in accordance with Article V of the
Master Agreement and Buyer shall therefore be the ‘Defaulting Party’ with regard
to such event.
[SIGNATURE PAGE FOLLOWS]
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This Confirmation is being provided pursuant to and in accordance with the Master Power
Purchase and Sale Agreement dated November 28, 2016 (the “Master Agreement”) between Buyer
and Seller, and constitutes part of and is subject to the terms and provisions of such Master
Agreement. Terms used but not defined herein shall have the meanings ascribed to them in the
Master Agreement. This Confirmation and the Master Agreement, including any appendices,
exhibits or amendments thereto, shall collectively be referred to as the “Agreement.”
This Confirmation is subject to the Exhibits identified below and that are attached
hereto:
Exhibit A – Energy Contract Quantity and Price Schedule
Exhibit B – Renewable Energy Contract Quantity and Price Schedule
Exhibit C – Carbon Free Energy Contract Quantity and Price Schedule
EXELON GENERATION COMPANY,
LLC

SILICON VALLEY CLEAN ENERGY
AUTHORITY, a California joint powers
authority
DocuSigned by:

Sign:
Print: Ravi Ganti
Title: SVP, Portfolio Management & Strategy

Sign:
Print:
Title:

64 B9AC 4C 24 C 3.
^ 5CM
Girish
Balachandran

CEO
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Exhibit A
Energy Contract Quantity and Price Schedule

“ATC” means HE 0100-2400 PPT Monday through Sunday, including NERC holidays
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Exhibit B
Renewable Energy Contract Quantity and Price Schedule

N/A
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Exhibit C
Carbon Free Energy Contract Quantity and Price Schedule

N/A

